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ADVERTISEMENT. 



It may facilitate the perusal of the foliovtring Essaiy, and define the 
objects for which it may be consulted, to indicate concisely its general 
plan. 

The main object is to illustrate the principles, and explain the practice, 
of Equity as to Marketable Titles. This involves a preliminary in- 
quiry into the nature of suits for the specific performance of contracts 
for the sale of estates; as it is in such suits only that it becomes neces- 
sary for the Court to determine judicially, whether titles be such as a 
purchaser ought to accept. 

In a suit for the specific performance of a contract of sale, there are 
two issues or questions for the determination of the Court — 

1^/. Whether there be a valid contract at law, and such as, regard being 
had to the principles of equity, ought to be enforced? 

29id. Whether the vendor has a good title? 

Hence, the subject-matter of the following Essay naturally distributes 
itself under three heads:— first ^ a general explanation of the subject 
which involves, more particularly, an account of the meaning of the ex- 
pressions marketable title and doubtful title; — second^ the principles 
and practice of Courts of equity, in determining whether a contract 
ought to be enforced ; and lastly y the grounds upon which titles may be 
defective. And, accordingly, into these three beads, the following 
pages are divided. 

The last of these, in which the subject of title is considered, is also 
subdivided into three sections; in the first are stated the grounds on 
which the purchaser may object to the title, — in the second, is consid- 
ered, the extent to which his right may be limited by the particulars and 
conditions of sale, — and, in the third, .will be found a concise advertence 
to the acts by which his right to have a strict title may be waived. 

The Appendix contains a more accurate and copious report than is 
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IV ADVERTISEMENT. 

elsewhere to be ha^ of Lord Hardwicke's judgments in Chesterfield v. 
Jansen, and several cases of leading authority in reference to the sale of 
leaseholds by executors. 

With respect to the titles to advowsons and tithes, the reader is ap- 
prized, that, in considering what is stated on this subject, regard must 
be had to the late act of 2 and 3 Will. 4, c. 100, which will also be 
found in the Appendix* 

8, Old S^quahe, Lincoln's Inn. 
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MARKETABLE OR DOUBTFUL 



TITLE S. 



CHAPTER I. 
Introductory Observations on the nature of Doubtful Tiiles. 

In attempting to take a view of the present state of the law relative to 
what shall be considered a marketable titky it is obvious that the subject 
might be limited to a consideration of the equitable doctrine of doubtful 
titles. A more practical, however, and comprehensive survey of the sub- 
ject will soon show, that so closely is the cfoctrine of marketable titles 
interwoven with the general law applicable to the transactions between 
vendor and purchaser, that the former cannot be adequately treated apart 
from the latter. It is proposed, therefore, *in the following ^ *o i 
pages, to treat the subject of marketable titles on a broad and ^ ^ 

comprehensive foundation; and to employ in it a copious and detailed 
exposition of the present state of the law relative to vendors and pur- 
chasers. 

The subject of marketable titles involves a doctrine, which is peculiar 
to the laws of this country, and which is recognized only in our Courts 
of Equity; and constitutes one of those numerous branches of equitable 
jurisdiction which have been brought into existence during the last century. 
The ordinary acceptation of the term marketable iitlej would convey but 
a very imperfect notion of its legal and technical import. To common 
apprehension, unfettered by the technical and conventional distinctions of 
lawyers, all titles being either good or bad, the former would be consid- 
ered to be marketable, the other non-marketable. But this is not the 
way in which they are regarded in our courts of equity, the distinction 
taken there being, — not between a title, which is absolutely good, or ab- 
solutely bad, — ^but between a title, which the court considers to be so 
clear that it will enforce its acceptance by a purchaser, and one which 
the court will not go so far as to declare it a bad title, but only that is 
subject to so much doubt that a purchaser ought not to be compelled to 
accept it.(a) In short, whatever may be the private opinion of the court, 

(a) See lerroiie t. The Duke of Northumberland, 1 Jae. & Walk. 568, 
ApBiL, 1838. — B 
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r vo -I *^^ ^^ ^he goodness of the title, yet if there be a reasonable 
L ^ doubt either as to a matter of law or matter of fact involved 

in it, a purchaser will not be compelled (o complete; and such a title^ 
though it may be perfectly secure and unimpeachable as a holding title, 
is said, in the current language of the day, to be unmarketable. 

It is not, perhaps, very important now to enquire how it happened 
that a court of such high and potent jurisdiction as the Chancery, should 
have permitted itself to entertain so ambiguous a doctrine as thatof c/ou6/- 
ful titles; but yet a short consideration of the reason may be useful, in- 
asmuch as it will show that this doctrine has sprung from the imperfect 
powers of the court for deciding upon questions of title, and will account 
for the existence of a different practice at law. If a true regard to its 
own dignity and the interests of its suitors, had prevailed in this instance, 
it is not very difficult to see that it would never have recognized such a 
doctrine. The court would have felt that it was bound to decide conclu- 
sively between the claims of litigating parties, and if its authority was 
not large enoitgh to enable it to#clear up all the doubts which could be 
raised, means would have been found to render its power concurrent 
with the necessities of its jurisdiction. 

The title to landed estate must, it is needless to observe, generally in- 
volve a considerable series both of matters of fact and matters of law: — 
the former extending over a period of sixty years at least, and very often 
r. *4 -| inore nearly to a century; the latter ^embracing the con- 
1- -• struction of the series of deeds, wills, and other legal docu- 

ments which constitute the various links of title during that period. 
It is not matter of surprise, therefore, that questions should very fre- 
quently arise which involve great nicety both as to certain facts and 
certain points of law. For dealing with such questions the powers and 
machinery of the Court of Chancery are very imperfectly constructed, 
and, in fact, altogether unequal to the final and conclusive disposition of 
them. In suits for specific performance,(A) the court has no power, ex- 
r »ff -I cept on the application, or by the consent of all parties *to 
*- ^ J the suit, to direct an issue for the determination of a matter 

of fact; nor can it, without such application or consent, direct a case or 

Itself on a point of 
either as to the fact or 



r *fi -] ^^ action for the purpose of satisfying il 
J- J law(c). *Hence, if any doubts arise eith 



(b) Koake v. Kidd, 5 Yes. 647. An heir at law may have an issue elevtaavit vel non in 
a suit for establisbing a. will against him, and a^ rector an i«8ue to try the validity of a modut 
in a suit for the payment of tythes, at the hearing of the cause as matter of right; and these 
are the only cases in which an issue can be so claimed. It cannot be doubted that a legisla- 
tive enlargement of the power of the court, in matters of this kind, would contribute greatly 
to its efficiency in the administration of justice. 

One of the suggestions for the improvement of the court, left among the papers of Sir 8. 
Romilly, was this, ** that the court should have power, upon motion, in cases where it sees 
expedient, to direct an issue before the hearing." (Report of Ch. Com^ App. A. p. 54.) It 
would seem to be equally expedient to arm the court with more extensive powers for getting 
the opinion of a court of competent jurisdiction on matters of law. 

It may seem also to be deserving of consideration whether the court ought not to have 
more compulsory powers for compelling the trial of an issue or a case, and of granting an 
issue or a case, on the application of one party to the suit, where the whole merits of the case 
turn upon the decision of a simple fact or point of law. 

(c) The state of the law on this subject is singular: It seems the court has no authority 
to direct a case without the consent of the parties, and if such a case be directed neither the 
Chancellor (P/ebble v. Boghurst, 1 Swanst. 320,) nor the parties to the suit are bound by 

•the certificate^ which may be rMumed* (Sharp v, Adcock, 4 Koai. 375.) 
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ttie law involTed in the title, and the purchaser be an *un- r #7 -i 

willing one, as his consent cannot, of course, be had to an I- -' 

issue or a case, the court therefore being •deprived of the r *o i 

onlj competent means of informing its conscience, is placed *- ^ 

Though the Chancellor has no anthority to direct a eaae withoot eonaent for the parpoa» 
. of informing his conscience, he has power to call in the judges to give him their opinion as 
assessors ; but what they say is merely opinion and advice, and no way binding upon him. 
This is well illustrated in the great ease of the Duke of Norfolk, (3 Ch. Ca. 1.) In that 
case Lord Nottingham called in to his assistance, the Lotd Chief Justice Pemberton, Lord 
Chief Justice North, and the Lord Chief Baron Montague, all of whom delivered their opinion 
clearly against that of the Lord Chancellor, but he nevertheless decided on his own opinibn. 
The manner in which, in this most eloquent judgment, his lordship refers to this point, is 
▼ery beautiful: — ** What hath been said here at the bench on both sides, has been taken in 
•hortphand, and made public ; I know the counsel on both sides hath seen it, or will see and 
look into it well; and if they can give me any reasonable aatisfaction tl^at I am in the wrongt 
I shall easily recede from it. But upon anything yet offered, I am of the same mind I was. 
As to the learned judges that assisted me at the hearing, the decree it mine, and the oath 
thai decree it made upon it mine, tkeirt it but learned advice and opinion* , And therefore, 
if they can satisfy my conscience that they are in the right, and I not, well and good ; if not, 
I must abide by that decree, I have made according to my conscience, (ibid 39.) And» 
again, on a subsequent day — " In truth I am not in love with my own opinion, and I have 
not taken all this time to consider of it, but with very great willingpiess to change it, if it 
were possible: I have as fair and as justifiable an opportunity to follow my own inclinations, 
(if it be lawful for a judge to say he has any,) as I could desire; for I cannot eoncur with the 
three chief judges, and make a decree that would be unexceptionable. But it it my decree^ 
J must be taved by my ovm faith, and mutt not decree againtt my own eonadenee and 
reaton." (ibid 47.) And finally, aner having by the most conclusive series of arguments, 
delivered with the greatest consideration, and at long intervals, satisfied himself that the ' 
settlement, which it was the object of that suit to set aside, was ** good both in law and 
equity," he concludes thus :— <•** If I could alter my opinion, I would not be ashamed to re- 
tract it ; for I am as other men are, and have my partialities as other men have. When all 
this is done, I am at the bar desired to consider further of this case. I would do so if I could 
justify It ; but expedition is as much the right of the subject as justice, and I am bound by 
Magna Charta ^JSfuUi negari, nulU dijferre juttitiam** I have taken as much paics and 
time as I could to be informed ; I cannot help it, if wiser men than I be of another opinion : 
but every man most be saved by his own faith, and I must discharge my own conscience,'* 
(ibid 52.) 

In Wykham v. Wykham, (18 Yes. 395) the Court of King's Bench in a case sent for its 
opinion, certified that certain parties took an estate in fee, the Court of Common Pleas on the 
same case, certified that they took nothing. — Lord Eldon difiered from them both, and de- 
creed accordingly. 

In Lansdowne v. Lansdowne, (2 Bligh 86,) Lord Eldon, adverting to a statement that the 
Lord Chancellor of Ireland after the return of the certificate from the Common Pleas, retained 
an opinion contrary to that certificate, but made a decree according to it, from deference to 
the judges of the Common Pleas, observes ** In that surely there must be some mistake ; for 
although it is highly useful in legal questions, to resort to the assistance of courts of law, yet 
it must be well known to those experienced in the practice of courts of equity, that they are 
not bound to adopt the opinion of the courts of law, to which they send for advice. It has 
occurred ta roe," said his lordship, (adverting probably to Wykham v. Wykham, just cited), 
** to send the case successively to the Court of King's Bench and Common Pleas, and not 
to adopt the opinion (though highly to be respected) of either of those courts." 

The application for the new trial of an issue must be made to the judge by whom the issue 
was directed, (Lord Lyndhurst'ji Orders in Chancery, No. 47 :) The party applying for new 
trial must, on an ex parte application, satisfy the judge that there is reasonable ground for 
qaestioning the verdict, before he will send to the judge who tried the issue for his notes of 
the trial, (Morris v. Davies, 3 Russ. 318.) Where on the trial of an issue out of Chancery^ 
it is ordered that a third party should be at liberty to attend the trial, the counsel for such 
party will not be permitted to call witnesses ; or address the jury, on the principle that if the 
court which decreed the issue had intended to allow him this privilege, he would have been 
made a party to the issue. If he were allowed to address the court, there appears to be no 
nMson why he should not also be allowed to call witnesses ; and, if so, then a ease might bo 
presented to the court, wholly difierent firoqi that in contest between the plaintiff and defend- 
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in this dilemma^ — either to take upon itself the decision of the fact or the 
construction of the law, which it would do ^< at the hazard of what might 
r *9 1 ^^ afterwards determined in a *court of law/\rf) — or to re- 
^ ^ fuse to interfere on behalf of the vendor, an alternative which 

it is entitled to take, on the principle that a bill for the specific perform- 
ance of a contract, is an application to the discretion of the court, and a 
decree cannot, therefore, W claimed as a matter of right. The alternative 
which a Chancellor, having before him the fear of the verdict of twelve 
jurymen, Or the opinion of the twelve judges of England would adopt, 
is very obvious; he would exercise his discretion by declining to inter- 
pose the extraordinary jurisdiction of the court, rather than incur the 
hazard of having his decree, and all the proceedings upon it, over-hauled 
and nullified by the decision of a court of common law.(6) 

It is scarcely necessary to observe, that the jurisdiction of enforcing 
the performance of contracts is not of very remote origin, and was at 
first very sparingly exercised; the court, until this jurisdiction was fully 
r *in 1 established, never entertaining the *suit unless the party 
I- -1. seeking performance had first obtained damages at law, which, 

where they had been obtained by the vendor, had the effect of giving the 
sanction of a court of law to the title, and consequently rendered it un- 
necessary for the Court of Chancery to agitate its validity. This practice 
was changed by Lord Somers, the first Chancellor who appears to have 

ant, and by conaeqaenee a difierent issue raised from that intended to be raised by the order. 
On this ground such a paity is allowed only to cross-examine, and submit points of law. 

The grounds on which courts of equity grant new trials, essentially diSer from those on 
which courts of common law proceed. In Savage t. Carroll, (2 Bail and Best. 445,) on a 
motion for a new trial, on the ground that the Terdict had not been supported by evidence. 
Lord Manners laid it down that ** to enable the court to disturb the verdict, it must be either 
contrary to the evidence, or given under the misdirection of the judge.'' This is every nar- 
row and imperfect, not to say very erroneous, statement of the grounds on which courts of 
equity grant new tMals. The true question is, whether the Lord Chancellor, looking to all 
the proceedings both in equity and at law, be satisfied ; for if he be satisfied he will not direct 
a new trial merely because the judge who tried the issue, miscarried in his direction, or evi- 
dence was rejected which oaght to have been omitted, or vice versa. The letfding cases are, 
Stace V. Mabbott, 3 Ves. sen. 562; Matthews, v. Warner, 4 Ves. 186; O'Connor v. Gooke, 
8 Vea. 535; Warden of St. Paul's v. Morris, 9 Ves^ 145; Pemberton v^ Pemberion, 11 Ves. 
50; ib. 13 Ves. 289; Uampson v. Hampson, 3 Ves. -and Bea. 41; ex parte Kensington, Coop» 
96; Whallcy V. Whalley, 3 Bligh, I; Trimlestown v. Lloyd, 1 Bligh, N. S. 427; Powell ▼. 
Sonnet, ibid. 545; Burnand v. Nerot, 2 Bligh, N. S. 215; Wilkinson v. Chapman, 3 Russ. 
145; White v. Lisle, Swanst. 344; and see the references in 8 Bro. P. C. (Index,) titlee 
"Issue" and "Trial (new.)" 

Courts of common law will not answer a case stated as a trust; the question milst be raised 
on a legal estate, (Parsons v. Parsons, 5 Ves. 58 1 ; Bailey v. Morris, 4 Ves. 793;) nor will 
they answer a case on a limitation of money, but it may be stated as a limitation of a term of 
years, ^Doo v. Brabant, 4 T. R. 710;) nor will they answer speculative or hypothetical ques- 
tions, — the case must state an'actual conveyance that will raise the question, (Bliss v. Collins, 
1 Jac. and Walk. 427;) and this, says Lord Eldon, is included in the usual direction in the 
order, that all facts necessary to bring the matter into question are to be stated. (Ibid.) The 
case ought„ properly, to be signed by U&e counsel on both, sides, but if the counsel on either 
side will not sign it, the course is, that they are understood to waive the benefit of it. (Ibid.) 

(d) Jones v. the Parishes of Montgomery, 3 Swant, 226, 

(e) The motive which may be supposed to have influenced the court in cases like these 
is not inaptly alluded to by Sir Anthony Hart, who, in reference to a suit for partition of a 
house, at the instance of termors, says, " the partition of the house must re-model and re- 
construct the whole fabric of the building; and it would throw some discredit upon the juris- 
diction of the court, if the landlord, disliking the alterations, should, in defiance of the decree, 
enter for the waste committed, and turn both parties, with the court and its decree^ out of 
doors." (North v. Gninan, I Beatt. 345.) See Halsey v. Grant, 13 Ves. 76, as to the origiu 
of the equitable jurisdiction for spedficaliy enforcing contracts. 
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entertained the jurisdiction of decreeing performance of an agreement, in 
cases where the plaintiff had not previously obtained damages at law.(d) 

In consequence of this change in the practice, it became necessary for 
the court in a suit for specific performance, to look at the titlef for it 
would have been a very curious sort of equity to compel a purchaser, ob- 
jecting on the ground of a defective title, to accept a bargain for an estate, 
without its being satisfactorily shoivn that the alleged defect had no ex» 
istence. Hence arose the collateral, or secondary, issue, which is always 
determined in the first instance by a reference to the master, to enquire 
<< whether the vendor can make a gpod title?'' the first and principal issue 
in the suit, that which is tried at the hearing of the cause, being whether 
. the contract be a good and valid contract, free from fraud, and such, as in 
equity *and good conscience ought to be carried into effect? r »|j t 
The right determination of this secondary issue, neeessarkly ^ J 

raised all the questions of law and fact involved in the title. And it is 
obvious, by adverting to what has been already stated, that when it be- 
came necessary for the court to look at these questions, its rm perfect ju- 
risdiction in matters of fact and law, would very soon be felt; and that, 
as a necessary consequence, the powers, of the court must be enlarged, or 
doubtful titles would spring into existence. The latter course was un* 
fortunately suffered to prevail, and accordingly wefind« that the introduc- 
tion of the doubtful title doctrine was almost simultaneous with the ehange 
of practice introduced by Lord Somers, the first reported case(tf) on this- 
subject, having been decided by Sir Joseph Jekyll,his cotemporary and 
friend,^ — and, therefore, of necessity, very shortly after that period, when 
. the court took upon itself to enforce the specific performance of a con- 
tract, without first sending the plaintiff to establish his right ia a court of 
law.(£/) 

*In Marlow V. Smith the question was whether a trust ^ «_ ^ 
estate passed under general words of devise; for if k did pass, ^ -■ 

a good title could not be made. It was argued that ^ if there was the 
least doubt of the title (which it was made to appear there was, by the 
opinions of Serjeant Hooper and Mr. Webb,) it would by no. means be 
proper for the Court of Chancery to compel the purchaser to accept the 
title; for in such case, if the purchaser should be sued, where could he 
have recourse to for redress?" And Sir Joseph Jekyll, M. R., after inti^ 
mating his concurrence in the doubts which had been raised, refused ac- 
cordingly to enforce the contract,, observing that << there being the o^in- 

(6) See Dodeley ▼. Kimieraley, Amb. 406, where Sir Thos. Clarke, M. R., ipeduog with, 
xeferenoe to* a patentee seeking an account says, ** the old practice was like the case o£ agree- 
menta before Lord Somen's time ; the party was sent to law, and if he recovered any thing 
by way of damages, this court entertained &e suit." 

U) Marlow ▼. Smith, 2 P. Vf. 198. 

{d) The view which has been here taken of the origin of doubtful titles is, it is conceived^ 
grounded en considerations sufitdently obvious to render unnecessary any reference to au> 
thority : it may, nevertheless, be satisfactory to- observe, that in one of the earliest cases on 
this subject (Cooper y. Donne, 4 Bro. C. C. 87,) the same view is manifestly taken by Eyre, 
Lord Commissioner, although it does not appear to have been adverted tu in any of the snbi^ 
sequent cases. His Lordship observes, that <' in suits for specific performance of contracto it 
is always in the discretion of the court whether they will decree on a specific performance, or 
not. In the particular case of a bill for a specific performance of a contract foe the sale of a» 
estate, where there are considerable difficultieeon the fiu» of the title, and there are no meat^ 
9f clearing them up, and no jurisdiction to bind the quettion^ I think that i«.oot the 
lor decreeing a sp^ific performance*" 
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ion of learned men against this tiile^ I will not, nor, do I think it reason- 
able, that a court of equity should compel the purchaser to accept the 
purchase/' This is the first reported case of a bill for specific perform- 
ance being dismissed on the ground of a mere doubt as to a poin tof law 
involved in the title; and it is singular, that for the long period during 
which Lords Hardwicke and Northington presided over the Court of 
r *13 1 ^^^QC^^y* ^^^ another of this description ^'is mentioned, al- 
l- ( -^ though we have Sir W. Grant's authority for stating that 

this doctrine was repeatedly acted upon by Lord Hardwicke.(^) 

Lord Eldon has frequently referred to this doctrine in terms of dis- 
approbation, although it may be said in a great degree to have grown up 
and attained its maturity under his decisions. By a lapse of memory, 
which is the more remarkable in a judge whose recollection was so ex- 
tensive, and for the most part so accurate, the introduction of this doctrine 
of doubtful titles in the courts of equity, is ascribed by him to Lord 
P « . . ^ Thurlow; and the case of Shapland v. Smith,(A) (decided at 
^ ^ *]eaBt half a century after Marlow v. Smith, which has been 

adverted to, and with which Lord Eldon must* necessarily have been 
familiar,) has been repeatedly mentioned by him as the first case on the 
subject. In Stapylton v. Scott,(i) his Lordship thus expresses himself: 
— ^^ The habit of this court formerly was, not to refuse the decree for a 
specific performance, upon the ground that the title was doubtful. The 
court, relying on its own opinion in favour of the title, would not admit any 
dojubt, detractingffrom the value of that opinion; and the notion was very 
generallv entertained, that the true way of getting rid of the difficulty, 
arising from any doubt, was by an appeal to the House of Lords. The 
course has, however, varied entirely; audit has been held repeatedly 
that, though in the judgment of the court, the better opinion is that a title 
can be made, yet if there is a considerable, a rational doubt, the court has 
not attached so much credit to its own opinion as to compel a purchaser 
to take the title, but leaves the parties to law." Adverting to the same 
subject in Jervoise v. The Duke of Northumberland»(A^) he states the for- 
P ^_ ^ mer law and the change in the following terms: — << The law 
I- ^ *of the court has altered in my time. When I first beg^n to 

practice the rule was this, — when the court had once determined that a 
party was tenant in tail or tenant for life, with an absolute power of ap- 

(j") '* It has been said, that every title is good or bad, and the coart ought to know nothing 

of a doubtfttt title ; but the court has adopted a different principle of decision. It was not 

first introdaced by Lord Thurlow* but is at least as old as Sir Joseph JekyU's time, and was 

/repeatedly acted upon by Lord Hardwicke/' Per Sir W. Grant, in Sioper ▼. Fish, 3 Yea. 

and Bea. 149. 

(A) ** The first instance is the case of Shapland ▼• Smith, (1 Bro. C. C. 75,) in which the ^ 
single question between Baron Eyre and Master Hett was whether there was a use executed 
or notP and the case sunk down into this state, that with so much difficulty upon the title, a 
purchaser ahould not be compelled to take it." (Per Lord Eldon, in VancouTer v. Bliss, 1 1 
Yes. 465.) In Stapleton v. Scott, 16 Yes. 274, he refers to the same case in very nearly 
similar words. ** The first modern case of that* sort," his Lordship there observes, ** was, I 
believe, Shapland v. Smith, in which Master Hett differed from Baron Eyre, and the opinion 
of the former was cbnfirmed by Lord Thurlow, who, however, felt the doubt so forcibly, that 
he refused a specific performance, and unquestionably in many instances since that time, it 
has been refused where there was reasonable doubt upon the title." See also Jervoise v. the 
Duke of Northumberland, 1 Jac. dc W« 56d, where his Lordship uses language very nearly, 
to the same effect. 

(t) 16 Yea. 272. {k) 1 Jac and Walk. 668. 
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pointmenty or anything else th^it would enable him to convey a fee sim- 
ple free of all charges and incumbrances whatsoever, it would act upon 
that opinion as incontrovertibly right The old course used to be^ when 
a party was dissatisfied with the judgment of the court, to compel him 
either to do as the court required, or appeal to the House of Lords; not 
that, that opinion was decisi^e> but it gave a sanction to the title, which 
would probably operate to the security of the purchaser. And I believe 
that the first case in which the rule was departed from: was that of Shap« 
land V. Smith, and that the last case that went to the House of Lords, 
was one in which Mr. Morris, a King's Counsel, was plaintiff. The 
court since that time has almost gone the length of saying, that unless it 
was confident that if it had i&95,000(/) to lay out on such an occasion, it 
would not hesitate to trust its own money on the title, it will not compel 
a purchaser to take it." 

One or two passages in these statements are clearly erroneous, for it 
is manifest from what has been already observed, that the practice did 
not change *in Lord Thurlow's time, but long previously. ^ ^ ^ 
It may also be reasonably questioned whether, as suggested ^ ^ 

by his Lordship, it was ever a common practice for the court to de- 
cide upon the title, and leave the purchaser to his remedy by appeal to 
the House of Lords, and the illustration which he has resorted to, does 
not help out his view of the case, because when it is << once ascertained 
that the vendor is tenant in tail, or tenant for life, with an absolute power 
of appointment, or any thing else which would enable him to convey the 
fee simple/' there seems to be an end of all doubt as to the title, and 
therefore if there were an appeal it must have been on some other point 
than a question of title.(i) It seems also to be a fair deduction from the 
observations of Lord Eldon, which have been cited, that he had not formed 
a very clear conception of the reasons on which the doctrine of doubtful 
titles was founded; for if he had, it is scarcely conceivable that he should 
not have made some allusion to them, the topic being manifestly a 
favourite, and one on which be was *fond of recalling the ^ «._ ^ 
recollections of a former period. And so far from think- t •' 

ing it was in any degree dependent on the peculiar nature of equity 
jurisdiction, he simply appears to have regarded the change as in part 
arbitrary, and in part growing out of an increasing anxiety in the courtto 
protect the purchaser. 

In Biscoe v. Perkins,(A?) Lord Eldon followed the old practice as 
above stated. The objection to the title in that case arose out of the 
question, << whether trustees to preserve contingent remainders joining 
in a recovery with the tenant for life and the first tenant in tail after 
he had attained twenty-one was a breach of trust,'' for if so the title was 
bad. Lord Eldon, although he considered the point not to be quite 

(I) The amount of Uie porebaae-monty io the caie then before the ooart See Stuart t. 
The Marqnii of Bate, 11 Vef. 666. 

(i) It is difficult to uDderstand the meaning of the expressions made use of by Lord Eldon » 
in Jervoise v. the Duke of Northumberland, to thee£bct that even the judgment of the House 
of liords was not decisiTe, as to the question of title, but only gave a <' sanction" to it, such 
as ''would probably operate to the security of the purchaser," (1 Jac. db Walk. 668 ;) and 
in Vancouver ▼. Bliss, "they appealed and had. not a title absolutely, indefeasible, but a* 
good a warranty as could be procured." (1 1 Yes. 465.) 

(it) 1 Yes. & Bee. 485. 
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clear, refused to let the purchaser off, adding, << I shall compel him to 
take the title uoiess he will reverse my opinion; that was formerly the 
course, instead of letting off a purchaser upon a doubtful title; and the 
purchaser then went to the House of Lords.''(/) 

At common law, doubtful titles are unknown; there every title must 

r •IS 1 ''^ S^^^ ^^ ^^^* ^^ ^" ^action by a vendor to recover 
1- ^ damages for breach of contract, it is no defence for the pur* 

chaser to throw a mere cloud on the title; unless he can sho^ a clear 
defect, he cannot resist the action on this ground. The reason of this 
distinction between the practice of a court of equity and of law, may be 
easily collected from what has been already stated, for all defects must 
arise, either on a matter of fact or of law, as to both of which a court of 
common law, has jurisdiction to decide conclusively. Hence the imper- 
fect jurisdiction, which has led to the doctrine of doubtful titles in equity, 
does not exist in a court of law. Cases indeed there are, extending from 
the time of Lord Kenyon to our own in which judges at common law are 
reported to have adopted the principles and the languageof courts of equity 
on this subject, — refusing on the one hand to sustain the vendor's action 
for damages for breach of contract, and on the other permitting the pur* 
chaser to recover back his deposit, — in cases where a doubt could be 
thrown upon the title.(m) In all these cases, however, it is not going 

r *i(i 1 ^^^ ^^^ ^^ ^^y' ^^^^ ^^^ courts have miscarried, *the judge 
I- ^ there having no discretion to shelter himself under a 

doubt as to the law, but being bound by his oath, and by the very nature 

(/) Ibid. 493. This point ii now settled, it haviogr been recently decided that it is no ob- 
jection to a title, that it is founded on th» destruction ol contingent remainders. (Hasker ▼. 
Sutton, 2 Sim. & Stu. 513.) 

(m) The following is a short ]>recM of the cases previous to Curling ▼. Shuttleworth, (cited 
p. 20 ;)— 

Hartley ▼ Pehall (Peake's N. P. C. 178) was an action by the vendor to recover damageti 
for breach of the contract : the purchaser resisted on the ground of a defective title, the ques- 
tion being, whether a certain covenant was or was not valid? Lord Kenyon refused to- 
decide the point, saying " that he thought this a question of some nicety, but whether it was 
or not he thought it equally a defence to the action. When a man buys any commodity he 
expects to have a clear undisputable title, and not such a one as may be questionable at 
least in a coort of law. No man is obliged to buy a law suit." 

The same doctrine was recognised and acted upon in Wilde v. Fort, 4 Taunt. 341, whera 
also it was held that the purchaser was entiUed to recover his deposit, because it was doubtful 
whether a person under whom the vendors claimed was liable to account to the crown, and 
whether on the construction of a deed SOyears old, the wife of a party to that deed was barred 
of her dower ; it was also held that the latter objection was not answered by evidence at the trial 
that the wife hath died previously to the contract of purchase, for though the title of the 
dowress had accrued 30 years back, it was not clear that it had then ceased. 

So in Elliot v. Edwards, (3 Bos. & Puil. 181,) where a person having sold certain lease- 
hold premisea to B, and in the assignment was a proviso- that B should not assign over till 
the whole of the purchase-money was paid, and B and C covenanted for themselves, their 
executors, administrators, and assigns, to pay the money. Before the money was paid, the 
premises were sold l^ the sheriff to D under an execution : D paid a deposit, and covenanted 
to pay the residue of the purchase-money on having good a title ; it was held- that the non- 
payment of the purchase-money by B was a good objection to the title» and that D might 
recover bis deposit in an action for money had and received. The principal question 
was, whether the covenant of B and C was merely a covenant in- gross hot running with 
the land,, which was strongly insisted on behalf of the defendant, the auctioneer,, or whether 
it created an equitable lien. Lord Alvanley, C. J., without giving any decided opinion, 
thought that it did create an equitable lien ;. and at all events he was of opinion that this wi 
a rhtoBonabU objection, and that the purchaser was therefore entitlfld to reoover hiadeposit* 
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ot* ^bis authority, to deteroiine all matters of law which are r- «2o 1 
incident to the proper settlement of the question between ^ -* 

the litigating partiea^ 

The ti*ne doctrine on thiii subject is stated by Sir V. Gibbs, C. J. , in 
Romilly v« ,fanyes,(n) where this learned Judge thus expresses himself: — 
<< Itjs said the plaintiff will have made out his claim to recover back his 
deposit if a cloud is caat upon the title. That is not so in a court of law; 
he must stand by the judgment of the court, as they find the title to be, 
whether good or bad; andifitbe good in the judgment of a court of law, 
he cannot recover back his deposit If he had gone into a court of equity, 
it might have been otherwise* I know a court of equity often says, this 
IS a title which, though we think it available, is not one which we will 
compel an unwilling purchaser to take; but that distinction is not known 
in a court of law.*' 

It would hardly seem tp be necessary further to dwell on this point as 
respects the practice of courts of law, had it not been that the law, not- 
withstanding the very clear and forcible manner in which it is here 
laid down, was entirely misapprehended so recently as the case of 
Curling v. Shuttle worth. (o) This was an action by a purchaser to recover 
the deposit on the sale of a policy of insurance, under a power given to a 
mortgagee, and the purchaser objected to complete, on the ground of a 
doubt, whether the power under which the sale was effected, * ^01 i 
*had not bei^n extinguished or suspended by some subsequent ^ ^ 

dealings with the policy? It is plain thai the only question the court 
had to consider was, whether the power was or was not extinguished or 
suspended, and so determine whether the vendor had or had- not a good 
title? this plain and obvious course was not however adopted, the pur- 
chaser being allowed to recover his deposit, on the ground of there being 
so much doubt on the title, that he ought not^to be compelled to accept 
it. Tindal, C. J., is reported to have said, "That where upon a sale 
there is such doubt upon the vendor^s title as to render it probable the 
purchaser's right may become a matter of investigation, the court will 
not compel him to complete the purchase. Here, according to the con- 
ditions of sale, the policy was to be sold under a. power. The vendors, 
therefore, should have shown an unquestionable power, for there are no 
means of calculating the compensation to be allowed in case of any mis- 
take. Supposing the power to have been only suspended, there may be 
a candid doubt how far that suspension may be considered to operate in 
a court of equity; and if there be a reasonable degree of doubt, this court 
will not expect the purchaser to proceed. '^ Mr. Justice Parke concurred 
in the same opinion, declaring that they " ought not to drive parties into 
a court of equity ,"(p) and Justice Burrough added, *" if p # ' -, 
there be reasonable doubt as to a title, we cannot compel a ^ -1 

party to take it." 

These opinions, obviously arising out of an imperfect, if not erroneous, 
view of the distinct and peculiar character of the jurisdiction at law and 
in equity, were soon corrected; for in Boyman v. Gutch,(^) which fol- 

in) 6 Tauut 274 ; 1 Marsh. 692. 
(0) 3 J. B. Moo. 368. 6 Bing. 121. 

(/>) Qttmret how the decision of a point of law could have the effect of driving the partres 
into a court of eqnitj 1 
Cq) 7 Bing. 379. 
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lowed shortly after, which was also an action by the purchaser to recover 
his deposit, the purchaser objecting that the vendor had no authority to 
sell the property in question, it was insisted on the behalf of the plaintifiV 
that it was at all events doubi/uly whether he had such authority, and if 
so, that the court would not compel the purchaser to take a questionable 
title, and thus incur the hazard of purchasing a law-suit. Curling v. 
Shuttleworth, was strongly pressed, but in vain, the judges, admonished 
by a hint from the Court of King's Bench,(r) reverted to the sound 
practice, and did their duty, by determining the question of law, on* 
which the doubt was raised: — ^'^ Whether,^^ said the Chief Justice, "a 
court of equity would compel a purchaser to accept such a title is a ques- 
tion, which we are not called upon to determine. All that we profess 
to determine is, the construction of the deed, which appears to us to 
negative the allegation above set forth in the declaration." This deci- 
sion brings back the common law doctrine to its true foundation, and has 

r *23 1 P^^^^'^^y ^^^ ^^ ^^^ ^^^ c^^^^ ^^ ^cases which recognise the 
^ -' existence of doubtful titles at common law. It is tolerably 

obvious, that the judges, in these cases, had suffered themselves to be 
misled by some fancied analogy to the rule in equity; — forgetting, ap- 
parently, on the one hand, that on questions of this kind the Lord Chan- 
cellor's jurisdiction is merely equitable, and that he has no authority to- 
bind the parties upon a mere point of law; and, on the other, that the 
court in which they were sitting is the peculiar jurisdiction for such mat- 
ters; and that they were themselves the depositaries of the law, and the 
proper and peculiar tribunal for the settlement of all new, litigated, or 
dokibtful questions. 

Hence then, as it appears that the reason, why doubtful titles are not 
recognised in courts of law, isl)ecause these are the proper and peculiar 
tribunals for the decision of all legal questions; and as the House of Lords 
has, in its appellant character, both a legal and equitable jurisdiction; 
and its decision on all points of law and equity submitted to its conside- 
ration are final and conclusive, and to be reversed only by an Act of 
Parliament, it would seem, that as a judicial tribunal subject to none of 
the infirmities of the court of chancery, and having all the powers inci- 
dent to a court of law for binding the rights of parties, it would not be 
r *24 1 competent for the House of Lords, *to dismiss an appeal from 
^ -^ an order of the court of chancery on a question of title, merely 

because there was a doubt on the law; but that it ought to determine 
what the law is, and to affirm the decree or remit the cause accordingly. 
This, however, seems not to be so, it having been recently held, that 
where there is a reasonable doubt as to the title, it is competent for the 
House of Lords to dismiss the appeal. 

This was decided in Blosse v. Clanmorris.(^) In that case the point 
was, Whether a reversion vested in the crown by forfeiture, and not by 
original grant, could be barred by a recovery? which Lord Eldon put to , 
the House in this form,—- « Whether the doctrine of law upon that point 
could be stated to be so clearly against the crown, that a purchaser ought 
to be compelled to take an estate with such a title? He said that the 

(r) See what wae said by Aldenon, J., in Boyman ▼. Gutcb, 7 Bins* 390. 
(«) 3 Bligb, 62. 
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law, as to estates tail, under the d4th Hen. VIII. was clear and settled, 
but not so with respect to such a reversion as now was in question; and 
that he could not advise the House, sitting as a court of equity in appeal, 
to hold a purchaser to a contract in a case where it could not be stated, 
as a matter free from doubt, whether the reversion had been barred by 
the recovery.'^ Lord Redesdale, after adverting to the practice of di- 
vesting the reversion of the crown by Act of Parliament, to enable the 
tenant in tail 1o make an effectual recovery, as being important evidence 
of the state of *the law, proceeds thus; — " General opinion p ^^^ . - 
is certainly against the title. In this case it is not necessary ^ ^ 

to come to any precise decision on the point It is sufiScient, on the ques- 
tion now before the House, if the law be doubtful. A purchaser has a 
right to require a marketable title; and this title, it must be admitted, 
rests on a point of law, which is at least doubtful." 

It must be admitted to be a singular fact, that the highest judicial 
tribunal in the realm, the supreme court of appeal, the House of Lords^ 
assisted by two Lord Chancellors, with power to call in the twelve judges 
of England for their opinion, should be unable to decide a simple point 
of law! 

Notwithstanding this decision there is good reason for contending, on 
the grounds already stated, that the House of Lords ought to know 
nothing of doubtful titles, — its powers being co-extensive with the juris- 
diction both of courts of law and equity. A judge sitting in equity may 
be excused for acting, on the indolent pretext that the title is doubtful; 
because if he decide, he decides on a question which is external to the 
proper business of his court, and his judgment is liable to be reversed by 
a tribunal to which such business properly belongs. The House of Lords 
can put in no such plea, because i^s decision cannot be exposed to such 
a risk, inasmuch as it finally and conclusively binds the rights of ali the 
parties to the suit, — and constitutes part of the law of the land, till 
changed by an Act of *the whole Legislature. It is there- , ^^^ ^ 
fore submitted, that the case of Blosse v. Clanmorris will not ^ ^ 

afford a principle. It may perhaps be reasonably expected that the prac- 
tice acted on in this case will not continue to prevail, prejudicial as it is 
to the parties, and derogatory to the wisdom and the authority of that 
high tribunal. A recurrence to the principles which' have been here 
stated, and, a more. enlarged and comprehensive consideration of the sub- 
ject may possibly lead to the re-establishment of a practice more conge- 
nial with the spirit of justice, and the due administration of the law.(^) 



The doctrine then of marketable titles is purely equitabUy and its 

{t) That the notion which it has heen here attempted to combat, had never entered into 
the mind of Lord Eldon, till a very late period of his judicial career, and when the peculiar 
habits of a court of equity may be presumed to have usurped an undue influence over his 
mind, can hardly be questioned, when we recur to the language he was in the habit of using 
on this subject. In speaking of the old practice (as he represents it) of the court below 
relying upon iu own opinion, and then if the party was dissatisfied, leaving him either to 
acquiesce or go up to the House of Lords to have his opinion reversed, he. never for once 
suggests the possibility of their Lordships doubting upon the law; but seems to take it for 
granted that they would either affirm the repeal or remit the cause ; that is to say, however 
doubtful the law might be, that they would decide the question submitted to them, either one 
way or the other. 
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r «o7 1 growth and present condition is to *Be foand in cases of 
I "^ i comparatively modern date, there not being half-a-do2ea 
reported decisions upon the subject previous to the time of Lord Eldon. 
Whether it would not have been wise to have arrested the progress of 
such a doctrine, — a doctrine to which must be ascribed a great deal of 
the di£BcuUies of modern conveyancing, and the difficulty and* expense 
of investigating titles at the present day, — ^it is now too late to inquire. 
That no one perceived more clearly, or felt more strongly the various 
vils resulting from it, than Lord Eldon, is sufficiently manifest from 
he language he has on various occasions employed with reference to this 
subject and its collateral branches.(t<) Yet with the fullest consciousness 
t *QR 1 ^^ ^these evils, he made no attempt to suppress or remove 
*^% -I them; but went on from day to day, condemning the doc^ 

trine and lamenting its consequences, while he was strengthening its 
foundation, and extending in every direction new branches and ramifi- 
cations of it 

One of the first and most obvious results of this doctrine is, the 
minute and curious accuracy with which it has become necessary to in- 
vestigate the title to real estate; it being the duty of the conveyancer, 
when advising upon the validity of a title on the behalf of a purchaser, 
to see that his client gets a marketable title, — that is to say, a title so free 
from every difficulty either as to matter of fact or law, that xm a re-sale 
an unwilling purchaser shall be unable to raise any question, which may 
r *2Q 1 ^PP^^^ *^^ * j"^g6 sitting in equity so doubtful, that a title 
I- -* involving it otight not to be enforced. The only way for a 

practical lawyer to meet a doctrine like this, is by stating every objec- 
tion, however apparently minute, or however unimportant he may deem 
it, because what may or may not appeaf to the individual who happens 
to preside over the court of equity, a ** rational doubt," is obviously a 
thing so very vague and indefinite, that counsel having to advise on title 
can only discharge their duty by pointing out every objection, however 
trivial; by directing enquiries on every matter as to which there is the 

(u) ThuB in Vancouver ▼. Bliss, (11 Ves. 464,) his Lovdsbip thus expresses himself;— 
**It appeared before the master, that this is not an abstract of such a title as this court wUl 
compel a purchaser to take. I am sorry to use that expression, recollecting a period when 
no such words were used ; when it was the office of the court to decide, whether the title 
was good or not ; and it was thought better, that the dry rule should prevail, that if the title 
was good, the purchaser should take it, than that the court should speculate on the point, 
whether there was more or less difficulty in the title, and say in one case he should take it, 
in another, he should not The old course was, that if the parties were afraid of the decision, 
they appealed ; and had, not a title absolutely indefeasible, but as good a warranty aa could 
be procured. The departure from that course has been attended with great mischief. It is 
scarcely possible to represent the difficulties, that have arisen from it; especially in a period, 
when persons, under the description of land-jobbers, are going sibout looking for these things ; 
and persons improvidently enter into contracts with them. Whenever a contract is made 
for the purchase of land, though no doubt has ever been entertained upon the title, no one 
thinking of disputing it, if the purchaser has a good bargain,, he overlooks these objections} 
but, if he finds, he cannot sell the estate as well as he wished, or cannot enjoy it to his satis- 
faction, the first thing is, that the abstract goes to some one for the express purpose of finding 
out objections ; and opiniens are given on both sides. I feel great concern for the owners of 
this sort of property. The consequence is not only the misery arising from the uncertainty, 
whether that, which they have been enjoying with happiness, and upon which their families 
are to subsist, is their property ; but it is an invitation to all, who fancy they may have an 
interest in it, to make an attack. There cannot be much doubt therefore, which is the best 
rule ; but the course that now prevails, has been established so long, that I have not authoritj 
to alter it." 
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bares); probability that some defect might be discovered; by requiring the 
fullest satisfaction on all matters of legal construction, on which it is pos- 
sible that two lawyers may think differently; and by calling for legal, or 
•at least satisfactory, evidence, oa every material fact, involved in the title 
for a period of sixty years at least. 

If, therefore, objections be frequently raised, and enquiries suggested 
on an Abstract which appear to be unnecessary, it should always be 
borne in mind that these objections and enquiries are suggested in order 
that the purchaser may have a marketable title,— -and if on these points 
an over-scrupulous degree of caution is sometimes manifested by counsel, 
this is not altogether to be ascribed to << the doubts"(t;) of conveyancers, 
< great *Pyrrhonists' though they be, but partly also to those p » ^^ -, 
high tribunals which have permitted trivial doubts to influ-' ^ , ^ 

«nce their decisions, and, according as they more or less prevailed, grant- 
ing, or refusing the interposition of their high authority in thq admin- 
istration of that important branch of their jurisdiction which relates to the 
enforcing contracts for sale. 



From what has been stated, it will not be difficult to collect a general 
notion of what is understood by a inarketable title, and by way of gene- 
ral definition, it may now be more particularly observed that in a court 
of equity ^< a title is unmarketable, when a fair and reasonable objection 
appears on the abstract, although the master report for the title, and al- 
though the opinion of the court may incline in its favour.'' 

What is such a fair and reasonable objection, as will induce the court 
to pronounce the title unmarketable, is purely a question for its own dis- 
cretion, — a discretion which> even with the same judge, does not always 
lead to the same conclusion, as a very cursory review of the cases would 
abundantly testify, and which therefore when exercised by different 
judges, it may be reasonably presumed would lead to still greater diver- 
sities of decision. What in any given instance shall be enough of dif- 
ficulty to induce the judge to doubt, will oftentimes depend less on the 
view he takes of the law than on his intellectual habits and mental 
constitution; on the state of his temper or the extent of his knowledge. 
The same *judge at different periods of his life^ or in differ- ^ ngi i 
ent states of health, and with precisely the same means of ^ •' 

coming to a just conclusion, would arrive at very different determinat- 
tions. At on^ period, pregnant with energy he would not suffer his 
decision tobejmpeded by minor difficulties; at another time, sinkiog 
under the infirmities of age or ill health, he would be content to reach a 
point where a question could be fairly raised, and. there sheltering him- 
self under the ^ rational doubt,' which his own fancy or infirmities had 
created, would dismiss the suitors from his presence, and release himself 
from the research and responsibility necessarily incident to a conclusive 
settlement of the question. 



(v) *'In all csmea where eonveyanoen have theiT doubts, and great Pjrrhonifts they are. 
Per Lord Northington, Pelham ▼. Gregory, 1 Edeo, 522t. 

April, 1838— C 
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[ »32 ] *CH AFTER 11. 

OF SUITS rOB THE SPXCiriC PBRFORMANCX OF AOHXXMBNTS FOX THB 

SALE OF LANP. 

The object of this chapter is to bring together, and ascertain the pre- 
sent state of the law relative to suits for the specific performance of agree- 
ments for the sale of land. In doing so, it is proposed, first, to consider 
the efiect of an agreement entered into for the sale of an estate, — second 
the origin and nature of the equitable jurisdiction for enforcing such 
agreement, — ^then the mode of pleading such agreement, — the nature of 
the issues, or questions raised in the suit, — the principles on which they 
are determined, — ^the proceedings as to the reference of the title to the 
Master, on exceptions, and on further directions. 

Section I. 

Oftht effect of an Agreement for the sale of Land. 

It being a general principle of equity, that what is agreed to be done 
for valuable consideration shall be considered as done, the consequence 

r *S3 1 ^^' ^^^ ^^^^^ ^ contract has been entered into for the sale of 
I- ' ^ land, *the vendor becomes a trustee of the land for the pur- 

chaser, and the purchaser a trustee of the money for the vendor. So 
that if the purchaser die before the contract be completed, he may de- 
vise the estate contracted for, or if he make no will his heir at law may 
call for a conveyance of the estate to himself, or for the purchase-money 
to be paid to him out of the personalty; on the other hand, if the ven- 
dor die, his executors, or other personal representatives, may require the 
estate to be sold, and the produce applied, pursuant to the disposition of 
the personal estate, if he have made a will, or distributed among his 
he](t of kin, if he have not made one. In order, however, to constitute 
such conversion, the contract must be valid, and such as can be enforced 
in equity at the death of the party whose heir or personal representative 
claims the benefit of it. And, therefore, in a recent ca8e,(t^) where a 
purchaser made his will after the contract, in pursuance of which, he, 
xfter the date of his will, took a conveyance, yet it was held that the estate 
did not pass, in consequence of the contract not sufficiently evidencing 
the terms, and, therefore, not capable of being enforced in equity. 

When, therefore, the heir-at-law of a deceased purchaser, files his bill 
for a specific. performance of the contract, the question is Whether, at the 
death of the purchaser, a contract existed, by which he was bound, and 
r *^4 1 ^^'^'^ ^^ could be compelled to ^perform; for that alone can 
^ ^ give the heir-at-law a right to call upon the executor to ap- 

ply the personal estate in the completion of the purchase. It is per- 
fectly immaterial that the vendor is ready and willing, and that the exe- 
cutors do not object to perform the contract, if the personal representa. 
tive can show that the vendor has no right to call for its performance.(ar) 

(w) Rose T. Conynghame, 1 1 Vet. 550. As to the effect of the contract daring the inter- 
nal when the tiUe is in dispute, see Ackland ▼. Gaisford, % Madd. 31, 
(or) Buckmaster ▼. Harrop, 7 Yes. 341. 
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The same principle is equally applicable to the devisee, as lo the heir-at- 
law of the purchaser; and, consequently, if the vendor could not have 
enforced the contract as against the devisor, — whether this arise from 
delay, coupled with other circumstances which would have been a bar 
to a bill for specific performance against the purchaser at the period of 
his death,(y) or from the incompetency of the vendor to make a good 
title, or any of the other causes, which would prevent a court of equity 
from enforcing it, — the devisee is not entitled to have the benefit of the 
contract, and has no claim upon the personal estate, either for the pur- 
chase-money, or to have another estate purchased, or to have the pur- 
chase completed notwithstanding the defect of title. It is clear that the 
right of the personal representatives of the vendor to have the contract 
of sale completed, depends on exactly the same considerations; and that, 
if the purchaser could not at the time of the vendor's decease have en- 
forced the contract against him, they will not be entitled to a sale. 

*The effect of a valid contract being then to convert the pro- ^ «^ . ^ 
perty, and to render the purchaser the owner of the land in ' ^ 

equity, it follows that if the estate sustain any prejudice between the date 
of the contract and that of the conveyance, he must bear the loss, and that 
if any benefit accrue he will be entitled to it.(z) If at the date of the con- 
tract the purchaser was in the occupation of the land, as tenant at will, the 
equitable ownership thereby acquired determines the tenancy ;(a) if he was 
possessed of a term, that term immediately becomes attendant upon the 
inheritance;(ft) and if the purchaser had, previously to the date of the con- 
tract made his will, disposing of all his personal estate, the contract, as 
to this term, operates as an implied revocation, and the legatees will not 
be entitled to it.(c) And the relation of vendor and vendee when ac- 
quired by conveyance of the inheritance, puts an end to the covenants, 
though ever so large and general, which existed between jlhem as lessor 
and lessee, (d) 

If a man has by will disposed of an estate, which he has contracted 
for, and afterwards takes a conveyance of the legal estate, it will, ac- 
cording to the recent decisions, depend upon the form of that convey- 
ance, ^whether it shall, or shall not, operate as a revocation. ^ «^^ . 
If he simply clothe himself with the legal estate pursuant to >- -1 

the terms of the contract, this will be no revocation; if the contract 
merely stipulate that the lands shall be conveyed to the purchaser in fee, 
and he takes a conveyance to uses to bar dower, this is a revocation: this 
point was so decided in Rawlins v. Burgess,(e) where the question is 
thus argued by Sir Thomas Plumer: — 

** This contract, under which the devisor became equitable owner of 
the estate, and was to have a good estate in fee simple conveyed to him 
in the following September, is silent as to the form of the conveyance, 
except by those general terms. The conveyance, therefore, which this 
court would have directed must have been of a. pure unqualified estate 
in fee; the contract pointing at nothing else. If the vendor had tendered 

(y) WhhUker ▼. Whither, 4 Bro. 0. C. 31. 

Iz) Paine ▼. Meller, 6 Vef . 849 ; Harford ▼. Porrier, 1 Madd. 632 { Revel ▼. Huasey, 2 B. 
A fi 380 

(a) Danieia ▼. Daviaon, 16 Yea. 868. (b) Capel t. Giidler, 9 Yea. 609. 
(c) Ibid. (<0 Paton t. Breboer, 1 BUgh.69. 

{e) 8 Yaa. St Bea. 387. 
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. this conveyance the purchaser would not have been bound to accept it; 
but might have objected that the estate was modified in a manner differ^ 
ent from his contract. If, then, a conveyance in fee would have been a 
good execution of the contract, can this be so? Can an estate thus mo- 
dified by the introduction of a power of appointment to be executed 
only before two witnesses and a trustee interposed, be represented as 
the same estate, a mere substitution of the legal for the equitable right, and 
r *37 ^ therefore no revocation, *when the very slight alteration of 
*- J the devisor's disposing power in Tickner v. Tickner,(/) 

had that efiect? 

<<The argument that the beneficial interest remained the same, would . 
overturn that case. The conclusion must be that there was some ob^ 
ject beyond the mere completion of the contract by taking the legal es- 
tate; the case, in that respect, resembling Brydyes v. the Duchess of 
Chandos,(y) and differing from Williams v. Owens.(^) The consequence 
is that the estate when the purchaser died, was changed, it was no longer 
the same that he had by the contract; and, consistently with all the au- 
thorities, the effect is a revocation.'' 

It must be admitted, that the distinction here taken :s very fine, and 
yet, though this decision has not given entire satisfastion, it seems diffi- 
cult to find any solid reason for impeaching it. In order to avoid the 
consequence of this doctrine the agreement should always stipulate that 
the conveyance shall be made to the purchaser in fee, or to such uses as 
he shall appoint, which would clearly include the case of a conveyance 
to uses to bar dower. 

The vendor, it has been seen, is a trustee for the purchaser till the 
completion of the purchase by actual conveyance; if he die before it be 
r *«?R 1 ^^'^P^^*®^ ^'s heir-at-law becomes a trustee for the same 
L ■* purpose; *but if, after the contract, he make his will, dispos- 

ing of all his real estate, a question of great difficulty sometimes arises, 
whether the legal interest in the estate contracted to be sold, passes to^ 
the devisee, or descends upon the heir-at-law. In cases of naked trusts, 
the rule is now well settled, that under a general devise, a trust or mort- 
gaged estate will not pass, if an intent appear to treat it in a manner in- 
consistent with the nature of trust property, (e) It would probably have 
been a very convenient decision to ha^e held that the same rule applied 
to vendors, as constructive trustees for the purchaser, although it must 
be admitted that the constructive trusteeship of a vendor, and an actual 
trusteeship, are, in many respects, materially different. 

The way of reasoning with respect to a trust estate has been this; — 
that, the party having no beneficial interest, it can hardly be considered 
his for the purpose of disposition; he, has no right to dispose tff it, 
except by the direction of his cestui que trusty or for the objects for 
which it was entrusted to him ; and, therefore, when he makes a devise 
inconsistent with the trust, to suppose he meant it to pass, is to sup- 
pose that he was taking upon himself an act of injustice, which the court 
will hot presume, and therefore says, that he did not mean to include it, 
and, consequently, that it descends upon the heir-at-law. The same 

(/) 6 Vet. jun. 600, cited. 

(g) 2 Ves. Jan. 417. (A) 2 Ves. jun, 595. 

{i) Lord Braybroke ▼. Inskip, 8 Ves. 417. 
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reasoning applies to aome extent to the constructive trus* ^ «gg -. 
teeship *of a vendor. The contract to sell is^ in equity, a I- -* 

disposition of the estate and a parting with his right and dominion over 
it. Therefore to suppose <him intentionally to devise, for purposes of his 
own, that which he cannot so dispose of, is open, in some measure, to 
the same objections as apply to the case of a naked trustee. There is, 
however, this distinction between the two cases; that the one never had 
more than the legal estate; the other at one time had both the legal and 
equitable ownership, and may have it again, if, owing to a deffsct of title 
or any other cause, the agreement should ultimately fail of being car- 
Tied into effect. And, it is further to be observed, that though, for most 
purposes, the purchaser is, in equity, considered to be tlie owner of the 
estate, yet there are material qualifications to that proposition. (A?) Thus, 
before payment of the purchase-money, he mdy be restrained from cut- 
ting timber;(/} he is not entitled to the possession unless stipulated for,-<i- 
the vendor has a right to retain the estate in the mean time, liable to aci- 
count if the purchase l^e completed, but not otherwisa The ownership 
of the purchaser is inchoate and imperfect, it is in the course of passing 
to him, but it has not yet pa9sed. Pending the suit for specific perform- 
ance, very delicate questions may arise as to the equity of enforcing the 
contract; and, supposing these to be got over, it is settled that the vendor 
may complete the title while *under investigation in the r- «^q n 
master's office and until the title is complete the purchaser i» *^ -^ 

not bound. Supposing, therefore, the vendor to make his will, pending 
these negotiations, by which be disposes of all bis real estate,, at a time 
when the estate contracted to be sold may be thrown hack upon his hands, 
it would be a difficult thing to say that all the interest be had in this es- 
tate did not pass. It is obvious that until the completion of the contract 
he has an interest in this estate, — why then should not this inteirest pass 
in a devise affecting to dispose of all his real estate? This is a very dif- 
ferent case from that of << a* naked trustee without a remnant of property 
in the estate;'' and the reason against supposing a trust estate to. pass by 
the will, arising from the apparent fraud of such a disposition, clearly 
does not apply to a vendor who has an actual interest in the land until 
the completion of the contract, and who may, in fact, become again the 
complete owner in case that contract should not be completed • 

Accordingly, in the late case of Wall v. Bright,(m) wheoe a person 
had contracted to sell his estate, and afterwards before it was conveyed, 
before the purchase-money was wholly p»id,(n) or the period arrived 
for the payment of the rest, while the purchaser was paying interest for 
it, and when the possession had not been given up, the vendoF^ made his 
will, devising all his real estate to trustees to *sell, Sir J. p 4,, . . ^ 
JLieack,y. C, held, that the estate contracted to be sold passed ^ ^ 

undM' this devise, and, consequently, that the devisees in trust were oom« 
potent to convey the legal estate to the purchaser. 

Perhaps it is not too much to say, that the doctrine in this case goes 
the length of establishing, that wlvere a vendor makes a will, disposing 



(Ar> RawUnf ▼. Bargis, t Vet. & a*. 887v 

(/) Pftine ▼. Heller, 6 Vee. 349. (m) 1 Jae. AWalk. 499. 

(n) That ia, part baiog paid, and a conaidarabLe part, 9,000/. out of lO^OOOd^ leoMMiing: 

C Z 
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of all his real estate, after having entered into such a contract, such in- 
terest as he had in the estate contracted to be sold passes to the devisees,, 
unless there be something in the terms of the devise which clearly shows 
the testator^s intention to exempt that estate from the operation of his 
wil!.(o) 

The benefit of the contract will descend upon the heir-at-law of the 
purchaser, or the personal representative of the vendor, although the 
election to complete the contract rest only with one of the parties. This 
was decided by Lord Kenyon in Lawes v. Bennett; that case, according 
to a note of Lord Eldon's, was as fbllows: — "A person named Witter- 
wronge, in 1756, demised to Douglas for seven years, with a covenant, 
that if after the 29th September, 1761, and before the 29th Septemt)er, 
1765, Douglas should choose to purchase the inheritance for 3,000/. Wit- 
terwronge would convey accordingly. Witterwronge died in 1763, no 
election hating been then made by Douglas; and left ail his real estate to 
John Bennett,and all his personal estate to Bennett and his sister, equally as 
r *42 1 *^"*"*'' ^^ *common. In 1765, before the 89th September, 
*- J IValler, who had purchased the lease and the benefit of the 

agreement from Douglas, called upon Bennett, the devisee of the real es- 
tate, to convey upon payment of £3,000. The bill was filled in 1781, 
\)y Lawes, the husband of Bennett's sister, against the personal repre- 
sentative of Bennett, the brother, claiming a moiety of the dl^3,000 and in- 
terest; — and Lord Kenyon made the decree accordingly, observing that 
though Witterwronge could not have compelled Douglas to purchase, the 
money was at the time of the election, declared to be considered as the 
personal estate of the testator, and did not belong to the devisee of the 
real estate.*' Lord Eldon, though he does not appear to have entirely 
approved of this decision, (p) nevertheless he followed it in Townley v. 
BedweM,(5') which was exadtly the same in specie^ saying, that "where 
there is a decision exactly in point, it is better to follow it;" holding 
that until the option was declared, the rents belonging to the heir-at-law 
of the vendor, but afterwards to the purchaser, wtio from that time mast 
be charged with interest, which money and interest were persooal estate 
of the testator, and went to his personal representative. 

[ *43 ] *SectionII. 

0/tAe Principles on which Agreements are enforced. 

With respect to the jurisdiction exercised by courts of equity, in de- 
creeing specific performance of agreements, it has been justly observed(r) 
that there is ground for much doubt whether, in their determinations on 
this subject, they have always considered what was the original founda- 
tion of decrees of this nature; and that from habit, rather than on any 
sound principle, decrees of this kind have been carried to an extent which 
has tended to injustice. The original foundation of these decrees was 

(o) And fee Knollys ▼. Shepherd, 1 Jac. ^ Walk. 499, cited. 

Ip)** That case was very much argued, and I da not mean to my Ikut a great daal nay 
not foe urged against it'^ UVes.596. 
(^) U Ves. 69U. 
{r) Per Lord Redesdale, in HarneU t. Yielding, 2 Sch. and Lef. 553. 
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simply this* that dumages at law would Hot give the party the compensa- 
tion to which he was eotttled; that is to say, would iK)t put him in a 
situation as beneficial as if the agreement were specifically performed. 
Hence courts of equity have refused in a variety of oases, to interfere, 
where, from the nature of the case, the damages at law would be com- 
mensurate with the injury sustained: they have refused, for instance, to 
enforce agreements for the purchase of stock, because it is plainly imrna-^ 
terial to the party^ where or from whom the stock is purchased, provided 
he receives the money that will purchase it. << One man's stock/' to use 
the words of Parker, C, J., *^ being as good as another man's.'' ^ « . . •, 
^These cases show the principle on which courts of equity ^ -' 

first interfered^ but it has also been constantly held that the party who 
comes into equity for specific performance, must come with perfect pro- 
priety of conduct, otherwise he will be left to his remedy at law. He 
must Also show, that in seeking the performance, he does not call upon 
the other party to do an act which he is not lawfully competent to do; 
otherwise a consequence would be produced, that quite passes by the 
object of the court in exercising the jurisdiction, which is to do more 
complete justice, than can be had at law; for if a party should be decreed 
to do an. act, which he is not fully authorised to do, he would be exposed 
to a new action for damages at the suit of the person injured by such 
act. On this ground, if a bill be filed for a specific performance of an 
agreement by a man who appears to have a bad title, he is not compella- 
ble to execute it, unless the party seeking performance, is willing to 
accept such a title as he can give; and that only in cases where an injury 
would be sustained by the party plaintifi*, in case he were not to get such 
an execution of the agreement as the defendant can give, — one reason for 
which is, that it would be not only laying the foundation of an action at 
law, in which damages may be recovered against the party> but also that 
it is by possibility injuring a third person, by creating a title, with which 
he may have to contend. 



* When either party to a contract for the sale and purchase ^ « . . ^ 
of an estate refuses to complete, the other has two remedies; *- -■ 

he may proceed at law for damages for breach of contract, or he may file 
his bill in equity for the specific performance of it Which of these 
modes is to be adopted will depend upon the object sought to be attained; 
if he want damages he must go into a court of law, if he wish to have 
his contract performed in specie^ he must seek that relief in a court of 
equity. 

It may be proper to consider the question which at one time was a 
good deal discussed, — whether a cdurt of equity can give damages? The 
first case, in which the point was expressly raised, is Greenaway v. 
Adam8;(r) the Bill prayed the specific performance of an agreement to 
assign a leasehold interest in a public house, Or in case the defendant 
could not make a good title, that he might be decreed to refund the de- 
posit with interest, and make satisfaction for the loss sustained by the 
plaintiff for non-performance of the agreement, and that an issue or a 
reference to the master might be directed to ascertain what loss the 
plaintiff has sustained. After this agreement, and pending some nego- 

(r) 12 V9B. aa5. 
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tistion which arose out of an objection to the title, the defendant parted 
with the lease, to another person, without notice, and thus rendered him- 
self incapable of performing the contract: the question then rose, whether 
r *46 1 ^^^ plaintiff could have the alternativci *prayed in his bill, 
I- • -' (that is) damages for non-performance. Sir W. Grants M. 

R., addressing himself to the question whether damages could be given, 
says, — <<That is contended for pn the authority of Denton v. Stewart;(«) 
that case is so shortly stated in any account of it that I have seen, that it 
is impossible to collect distinctly the principle upon which it was de* 

r *47 1 ®*^^^' '* ^^y }^ ^^^y P^^^^y *from that defect, that I 
^ -' have ever entertained any doubt upon the principle of that 

case. The party injured by the non-performance of a contract, has the 
choice to resort either to a court of law for damages, or to a court of 
equity for a specific performance. If the court does not think fit to de- 
cree a specific performance, or finds that the contract cannot be specifi- 
cally performed, either way I should have thought there was equally an 
end of its jurisdiction; for in the one case, the court does not see reason 
to exercise the jurisdiction; in the other, the court finds no room for the 
exercise of it. It seems that the consequence ought to be that the party 
must seek his remedy at law. However, the case of Denton v. Stewart 
is a decision in point against that proposition; and the species facH is 
precisely the same as in this case; for in that the inability of the party 
to perform the contract grew out of an act done by the party, after the 
contract had been entered into. In that case how far Lord Kenyon 
meant the principle to extend, I do not know; but it is dear, he thought, 
this court ought to give damages; and in my opinion there is no differ- 
ence in principle, whether the damages are to be assessed by an issue, or 
a reference to the master; for the question is upon the principle, whether 
the court can give the party relief in that way. Notwithstanding these 
doubts, in a case precisely the same as that, I shall yield my doubts to 
the authority of Lord Kenyon, and will follow the course his Lordship 
took. Probably, if I had the benefit of seeing the statement and develop- 
r *48 1 ^^"^ ^ ^^ ^principle upon which he acted, I should be 
'- ^ /perfectly reconciled to it. I give credit to the decision, 

though 80 shortly stated, as having proceeded upon a proper principle. 
Upon the whole, I think myself bound to follow the authority of that 

(•) 17 Yet. 27S, n. from a MS. of Sir S. Romilly ; but more fullj and apparently more 
aecarately reported i& 1 Cox, 358. Tbia waa a aait for apedile performance of an agreement 
to assig^n a lease, thfr^efbndant afterwards assigned tbe lease to another person for ▼aluable 
consideration withoat notice, and thereby pat it out of his power to perfiarm the agreement. 
Lord Kenyon, M. R., on the ground apparenUy of the *' defendant having acted so dishonestly," 
referred it to the Master, <* to enquire what damages the plaintiff had sustained by tbe de* 
fondant not performing his agreement, and decreed that the defondant shonld pay the plaintiff 
auch damages so to be ascertained, with the costs of the suit.** " Joslice,"' as was obsevted 
by Sir S. Romilly argu^ndo^ ** was certainly done by the decree, but it ought to haie been 
forgotten the instant it was pronoiihced," ( 1 7 Yes. 277.) Lord £Udbn obserTos, *< the defond^ 
ant had it in his power to perform the agreement, and pat it out of his power, pending the 
•nit ; tbii case, if not to be sdpported upon that distinction, is not according to the principles 
of the court." Again, in Blore ▼. Sntton, (3 Mer. 348.) Sir W. Grant, adverting, probably, 
to tbe observations of Lord Cidoa in Todd T^Geei cited in the text, says, ** the competeney 
of a court of equity to give daniiages for the non-pecformance of an ag;raement, hw, notwithf 
standing^ the case of Denton ▼. Stewart, been qnestioned by Tcry liigh authorities. In that 
case, however, the plaintiff was guilty of a fraud in volnntarily dieaUing hinMolf to perform 
his agreement and had an immediate benefit from the Iveach of k.'* 
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case; M hftving never been over-ruled by any aabsequeiit deeiaion. I 
shall therefore make precisely the same decree. I think the master jnst 
as competent to decide this as a jury. It must consist purely of pecu- 
niary compensation.'^ 

In GwilUm v: Stone9(/) the bill was filed to have the agreement de« 
livered up, on the ground of die defective title of the defendant, and that 
compensation might be made to the plaintiff for the loss he had sustained 
by the defendant's non-performance of the contract. A doubt being in- 
timated at the bar whether the plaintiff was entitled to hav^ a decree for 
delivering up the contract, and also an enquiry before the master as to 
the injury sustained, Sir W. Grant adverting to the preceding cases 
saidt — that in those cases the object of the bill was a specific perform- 
ance; that here the bill was of a different nature, asserting from the first, 
that the defendant could not make a good title: that it was more proper 
for an action, and that the equitable relief would be obtained by a decree 
to deliver up the instrument Sir S. Romilly, for the plaintiff, "accord- 
ingly waived the enquiry, and took a decree without prejudice to the 
action. In considering the case it seems impossible to find in the differ- 
ence *here taken, any sound principle of distinction from the p « .g •, 
preceding cases, — ^for if a decree for relief in the nature of ^ . ^ 
damages be proper, on a bill for specific performance, where the defend- 
ant has disabled himself from completing,-*equaIly proper would it seem 
to be on a bill to have the contract delivered up, on the ground of the 
defendant's inability to make a title. It seems reasonable, therefore, to 
conclude, that Sir W. Grant availed himself of this very delicate distinction 
merely to get out of the precedent established in Denton v. Stewart, from 
a conviction that the decision in that case could not be supported on any 
sound principle,and therefore it was not to be followed where the circum- 
stances were not exactly the same. 

In Todd V. Gee(w) the bill prayed a specific performance, or if the 
defendant should be unable to perform it, then satisfaction for the damages 
sustained by non-performance. Lord Eidon, adverting to the cases which 
have been mentioned, said, on the hearing of the argument, <<My opinion 
is, that this court ought not, except under very special eircumstancesy 
as there may 6e, upon a bill for the specific performance of a contract, 
to direct an issue or a reference to the master to ascertain the damages. 
That is purely at law* It has no resemblance to compensation." And 
afterwards on giving judgment: << My opinion upon the question is con- 
firmed by reflection. Except in very special cases, *it is not ^ « -^ -i 
the course of proceeding in equity to file a bill for specific ^ ^ 

performance, praying, in the alternative, that if the agreement cannot be 
performed, the court will direct an issue or an enquiry before the master, 
with a view to damages. The plaintiff must take that remedy, if he 
chooses it, at law: generally, I do not say universally, he cannot have it 
in equity." 

In Clinan v. Cooke,(t;) the bill was filed for the specific performance 
of an agreement to grant a lease, and in case it should appear by the de- 
fendant's answer that he had put it out of his power to make a lease pur- 
suant to the agreement, that he should be decreed to make compensa- 
tion. As to the latter part of the prayer, it was stated at the bar that, 

(0 H Vfs. 128. («) 17 Vef. 273. (v) 1 Bch. and Lef. 26. 
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that relief ii to be sought at hw and cannot be obUined in equity, to 
which Lord Redeadale is reported to have assented. 

It would seem, indeed, from some expressions of Lord Eldon, that 
there may be such special circumstances as would induce the court to 
give relief by way of damages; but it is very difficult to imasine such a 
case, and none such occurs in the books except those which nave been 
adverted to. Sir W. Grant seems clearly to have thought, that in no 
case could equity give damages; and Lord Eldon, although he admits 
the possibility of a case arising in which the court would give relief in 
the nature of damages, ^has suggested no such case, and therefore calling 
r *51 1 ^^ *mind his habit of copious illustration, it may be fairly 
I- -> presumed, that the yi^hole range of his research and expe- 

rience had furnished no such case to him. 

The result then at which we arrive is this, that as a court of law can- 
not give specific performance, so neither can a court of equity give dam- 
ages. 



In all suits for specific performance there are two issues; — 

The first issue to be determined being, whether the contract be valid, 
and such as in equity and good conscience ought to be carried into 
efiect,(t/;) and accordingly the decree is always prefaced with a dedara* 
tion that the agreement ought to be performed. This issue is the only 
question to be tried at the hearing of the cause. 

The second, which is a collateral or secondary issue, though for the 
most part the only point in question between the parties is,— whether 
the vendor can make a good title? which is tried, in the first instance, 
by a reference to the master, from whose opinion, if either party be dis- 
satisfied with it, his objections are brought before the court for its deci- 
sion, by means of exceptions to the report; and then, according to the 
result of that decision, the court will either decree the contract to be car- 
r *52 1 ^^^^ '^^^ efiect, *or send the report back to the master to 
■- -' review it, or dismiss the bill, or allow the exceptions to stand 

over, according to the exigency ,-«of all which modes of dealing various 
instances will be foun4 in the following pages. 

In a suit for specific performance therefore, the first point to be deter- 
mined, is the goodness and reasonableness of the contract; for if the con- 
tract itself be invalid, or for any other reason such as a court of equity 
will not enforce, it is plainly immaterial whether the title be good or bad. 
Th6 practice, therefore, which was adopted in a recent case,(:p) not re- 
ported, some notice of which will be taken in a future page, of having a 
reference to the master as to the title, before the question as to the con- 
tract is disposed of, was clearly erroneous. In that case, after very ex- 
tensive inquiries upon the title, the cause came back for the decision of 
the court on the question, whether the contract was good or not, the con- 
tracting party being a married woman, living apart from her husband, 
and having a large separate estate, upon which Sir J. Leach held that she 

(«) Blyth T. Sltnfairtt, 1 Ves. 6l Bea. 9. 

(x) Chefter ▼. Piatt, MS. The reference in thif eue wee to enquire ** whetberthe fiUin- 
tiff could make a good tide without prejudioe to any queation aa to ttna eontract !" 
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eould not contract, and consequently all the enquiries hi the master's 
office, which had been conducted at a great expense, were entirely thrown 
away. 

Hence then every suit for specific performance embraces two principal 
questions, the first, in reference ^to the validity and equity ^ « -^ •. 
of the contract, comprising that portion of the suit, which ^ -l 

extends to the hearing of the cause; the second, in reference to the 
marketableness of the title^ which is determined in th^ first instance in 
the Master's Office. 

Section III. 

» 

0/ what shall constitute an •Sgreement. 

In order to sustain a suit for specific performance, the contract, on 
which the suit is grounded, must on the one hand be in writing com** 
formably to the provision of the Statute of Frauds, unless it belong to 
those particular cases, which the courts have held to be out of the opera- 
tion of this 8tatute;(l) and on the other must be such, regard being had 
to the situation and conduct of the parties, and all the circumstances of 
the case as to render it reasonable and proper that the contract should be 
en forced. (2) 

{\)0f Agreements in Writing under the Statute. 

I. With regard then to the form of the agreement it is enacted by the 
Statute of Frauds, (y)'< That no action shall be brought whereby to charge 
any person upon any contract or sale of hnds, tenements or hereditaments^ 
or any interest in or concerning *them, unless the agree- p «.. ^ 
ment upon which such action shall be brought, or some ^ -I 

memorandum or note thereof shall be in writing, and signed by the party 
to be charged therewith, or some other person thereunto, by him law- 
fully authorized," 

The statute therefore requires two conditions,-^first, that the agree- 
ment shall be in writing; but notwithstanding this provfsion, the inten« 
tion of which was to put an end to all parol(a) agreements, courts of equity 
not being within the express words of the statute, (6) have, in certain 
cases, considered themselves at liberty to give efiect to verbal agreements 
for the sale of land. Second, that this agreement shall be signed << by 
the party to be charged therewith," upon which words it has long been 
the settled rule of a court of equity to decree specific performance of an 
agreement, which has been signed by the party sought to be charged with 
it; although it be not signed by the plaintiff in the suit, and he be not 

iy) 29 Ch. 3, ch. 3» t. 4. 

(a) Strictly speaking coatraets are only of two kinds, specialties, and parol agreements,— 
the latter comprising as welt agreements in writing not under seal, as verbal agreements. (Rana 
▼. Hughes, 7 T. R. 860, n.) In the following pages, however, agreements will be spoken 
of as written or parol, the former comprising agreements tn vfriting and signed conformably 
to the provisions of the statute, the latter such as are merely verbal, 

(b) '* This statute is in terms confined to actions at law not extending to suits in equity ; 
and^the word ' charge * evidently means charged in the actioiK'' Per Sir T. Plumer, M. R. ; 
(Martin v. MitcheU, 2 Jac & Walk. 427.) 
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r ^RS 1 ^4^^' J bound by it(d) It may be, *and iodeed frequently 
L -I has b^a matter of aurprise, that it should be so settled, be* 

cause, although such an agreement may satisfy the words of the Statute 
of Frauds, yet a court of equity does not ^nerally lend its assiatancQ to 
enforce agreements which are not mutual. Neither is a plaintiff seeking 
' the aid of a court of equity to enforce an agreement, signed only by the 
party sought to be charged with it, put to prove that he accepted it; the 
filiDgof the bill prima facie sufficiently showing his acceptance; but 
the defendant is at liberty to repel the claim of the plaintiff by showing 
at the time he declined to accept it. 

No peculiar form of writing, nor any particular mode of expression, 
having been prescribed by the statute as necessary ^to constitute an agree- 
ment, it is of course immaterial what be its form, or what be the lan- 
guage used, provided the pames of the parties, and the terms of the con- 
tract can be clearly collected from it: if therefore the agreement contains 
a plain and simple statement of these particulars, no question can arise 
upon it under the Statute of Frauds. The difficulty occurs when the 
agreement instead of being a plain and simple declaration of the tenns 
of the bargain, has to be established on a correspondence, or on any other 
less formal and less distinct mode of stating the terms, which the parties 
may have thought proper to employ. ^ 

, The most extensive and important class of cases arising out of the 
r *56 1 q^®®^'^°> Whether there be an •agreement within the mean- 
t J ing of the statute? is that in which the terms of the agree- 

ment have to be collected from correspondence. Whether, as has bjeen 
obgerved-,(^) it might have been better originally, that courts of equity 
should not have entertained suits for specific performance of agreements, 
which are left to be made out from the terms of a correspondence between 
the parties, and whether courts of equity have not occasionally gone too 
far, in their anxiety to spell out the terms from obscure or imperfect 
correspondence, it cannot now be disputed, that it has been long since 
settled as the doctrine of the court, that such agreements, when it is pos- 
sible to make them clearly out will be established. 

The principles on which equity proceeds in cases of this kind, are very 
clearly stated by Lord Eldon in Kennedy v. Lee,(/) where he lays it 
down that in order to form a contract by letter, nothing more is necessary 
than this; — that, when one man makes an offer to another to sell for so 
much, and the other closes with the terms of his offer, there must be a 
fair understanding ont the part of each, as to what is to be the purchase- 
money, and how it is to be paid, and also a reasonable description of the 
subject of the bargain. The party seeking the specific performance of such 
an agreement is bound however, to find in the correspondence not merely a 
r *57 1 ^^^^^yy{§^) — still less a proposal— -for an agi'eement; *but a 
^ -' treaty with reference to which mutual consent can be clearly 

demonstrated, or a proposal met by that sort of acceptance, which makes 
it no longer the act of one party, but of both. He is bound therefore, to 
show to the court, upon the face of the correspondence, a clear description 
of the subject matter, relative to which the contract was in fact made and 

(d) Boys ▼. Ayent, 6 Mad. 333. 

(e) Kennedy ▼. Lee, 3 Mer. 441. (/) Ibid. 
(sr) Stratford t. Boeworth, 3 Ves. and Bea. 341. 
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entered into. It is not necessary that both parties really meant the same 
precise thing, but only that both actually gave their assent to that pro- 
position, which, be it what it may, dt facto arises out of the terms of the 
correspondence. And in Huddlestonv. Briscoe, (A) his lordship advert- 
ing to the effect of mere treaty, lays it down, that the court is not to de- 
cree performance unless it can collect upon the fair interpretation of the 
letters, that they import a concluded agreement; if it rests reasonably 
doubtful, whether what passed was only treaty, let the progrfess towards 
the confines of agreement be more or less, the court ought rather to 
leave the parties to law, than specifically to perform what is doubtful as a 
contract. 

It follows, from what has been stated that where a proposal is made by 
letter, the answer, in order that the correspondence may constitute an 
agreement, must be a simple acceptance of the terms proposed, without 
the introduction of a new and difierent term. And therefore where one 
party made a proposal by letter for the purchase of a lease, r «„ -_ ^ 
and *the other by his answer offered on the termS proposed »■ J 

to grant an underlease, it was held that this did not constitute an agree- 
ment, the grant of an underlease being a very different things and much 
less beneficial than an assignment of it.(t) 

Where the proposal by letter is special, so also must the acceptance be; 
for if the letter, containing the proposal, does not in itself evidence all the 
terms of the engagement by which the person signing it consents to be 
bound, but require from the other party, not merely a simple assent to 
the terms stated, but a special acceptance which is to supply a further 
term bfthe agreement, than such special acceptance must be expressed 
in the letter accepting the proposal, or in some other writing clearly re- 
ferred to by it; for otherwise the whole agreement would not be in 
writing within the Statute of Frauds. 

Thus in a case where a purchaser in a letter containing all the other 
terms of the agreement proposed, as to the purchase-money, that he 
would be ready to pay it within a fortnight after the vendor should have 
removed a certain building on the premises; and that the vendor should 
himself name the time within which he would engage to remove the^ 
building, which tiihe was to be inserted in a formal agreement, which 
the purchaser requested the vendor to have prepared. No agreement was 
ever prepared in pursuance of this request, and therefore the further term 
of the agreement mentioned in the ^proposal (that is to say,) r «rq n 
the time within which the vendor would engage to pull down I- ^ 

the building, not being in writing, the entire agreement was not in writing, 
and the court therefore held that this was not an agreement within the 
Stotute.(*) 

As correspondence may constitute an agreement within the meaning of 
this Statute, so also may any other writing which sufGciently evidences 
the terms of it. A receipt therefore for the purchase money, the auc- 
tioneer's receipt for the deposit, the auctioneer's memorandum, or note 
of such a person being the highest bidder in his sale-book — the price with 
the purchaser's name opposite on the back of the particulars, or any other 
writing duly signed, however alien its form and more obvious import 
may be to the nature of an agreement, will be sufficient This is well 

(A) 11 Yes. 591. (t) Holland r. Eyre, ^ Sim. 4c Stu. 195. 

(Ar) Boys ▼. Ayenft, 6 Madd. S2d. 

April, 1838. — D 
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illustrated by Sir W. Grant, in Blagden v. Bradbear9(/) where he thus 
expresses himself: — << The proposition that the auctioneer's receipt may 
be a note or memorandum of an agreement within the statute is not 
denied; but for that purpose the receipt must contain in itself, or by re- 
ference to something else, must show, what the agreement is. .In this 
instance one very material particular, the price of the estate does not ap- 
pear upon the receipt; for the amount of the deposit, unless we know 
the proportion it bears to the price does not show what the price is; and 
r *fiO 1 ^^^ 'receipt contains no reference to the conditions of sale to 
t ^ entitle us to look at them fpr the terms.'' 

It is not necessary that the letter or other written document contain- 
ing the signature, of the party to be charged should contain all the terms 
of the agreement: it is sufficient if th^y can be ascertained by any other 
writing, which is clearly referred to,although that writing is not signed; 
but there must be a clear reference to the particular paper, so as to prevent 
the possibility of one paper being substituted for another. If the terms 
of the agreement be contained in one paper, and the name of the party to 
be charged with it be found in another, clearly referring to, and iden- 
tifying the former as containing the terms of an agreement concluded, 
the two papers will together constitute a written agreement within the 
meaning of the statute, (m) 

With respect to what shall be a proper signature, it must be observed, 
that the only object of the signature is the authentication of the agree- 
ment. If this be accomplished, it does not much signify in what part of 
the instrument the name is to be found ;(n) whether at the end, in the 
usual way of signing, or at the beginning, or in the body of the instru- 
ment Where, however, the name appears in the beginning, or in the 
body of the agreement, it must plainly appear that it governs the whole 

r ^f)l 1 >i3S^^i^^"t? ^^^ if ^h^ name be introduced incidentally *in 
■^ -^ the middle of the paper, and refer in grammatical construc- 

tion only to a particular part, or a single t^rm in the conditions, this will 
not be a signature within the 8tatute.(o} 

As the only intent of the signature is the authentication of the instru- 
ment, it is no objection to the signature that it consists only of the sur- 
name of the party signing:(j9) or even of his initials on]y,(9) provided 
the party so signing can be clearly ascertained. 

The agreement need not be signed by the principal himself, the words 
of the statute being, that it must be signed by the party to be charged, 
«« or some person lawfully authorized thereunto." And it is now clearly 
established, that such agent may be duly a>ithorized by parol, and that 
writing is hot necessary for this purpose. (r) It has been long settled, 
and indeed it is obvious from the very nature of the relationship between 
the parties that the auctioneer must be the agent of the vendor, for the pur- 
poseo(signingan agreement; butitwaslonga subject of considerable doubt, 
whether he could be considered as the agent of the purchaser, so as to bind 
him also by his signature. This point was finally set at rest in the affirm- 

(/) 12 Yet. 471 ; and see Coles ▼. Trecothick, 9 Ves. 962. 

(m) Westera v. Russell, 3 Ves. &, Bea. 187; Clinan ▼. Cooke, 1 Sch. & Lef. 22. 

(n) Ogilvie ▼. Foljambe, 3 Men 62. 

(o) Stokes ▼. Moore, 1 Cox 219. (p) Ogilne v. Foljambe, 3 Mer. 62. 

(g) Philliroore t, Barry, 1 Camp. 618. 

(r) Coles T. Trecotbick, 9 Yea. ;i60 ; Clinan t. Cooke» 1 Sch. and Le£ 31. 
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Rtive by Kemeys v. *Proctor,(^) which underwent very great ^ ^^^ i 
consideration, — a very strong case, — the purchaser not being ^ ^ 

presen at the sale, and bidding by an agent, who after the sale refused to pay 
tbe deposit, or sign the agreement; notwithstanding which. Sir W. Grant 
decreed specific performance on the auctioneer's memorandum, or entry 
in the sale-book of the defendant's agent being the highest bidder. 

(2) 0/ Agreements not in toritingy which equity will- nevertheless 

spedjically perform. 

Such being the general principles of the court in respect to written 
contracts, we come now to consider the cases where it has been thought 
proper to enforce the contract, although only in parol, and not in writing. 
The object of the statute, in enacting that all agreements should be in 
writing, and signed, or otherwise that they should not be binding, was to 
prevent the uncertainty, litigation, and fraud, to which, merely verbal 
agreements are liable. And, therefore, equity held, that where it would 
have been a fraud on one party to hold him to the strict exigency of the 
statute, it was acting upon the spirit of the statute by relaxing thestrictness 
bf its letter. And accordingly, in certain cases, which occurred shortly 
after the statute came into operation, and in which manifestly there would 
havebeengreat individual hardship in enforcing the *reanisi- p *r*i i 
tions of the statute, equity, acting on its own principle ot pre- *• ^ 

venting fraud, and forgetting in the hardship of the case immediately before 
it the far greater hardship of the consequences which would necessarily re- 
sult from a relaxation of the statute, suffered itself to be prevailed on, by 
reasons more ingenious than solid, to let in once 'more parol agreements. 
The consequence was, that for a long period it was unknown what parol 
agreements would or would not be enforced; how far the court would go 
in any particular case of hardship, or what were the principles of the court, 
even as to the cases where, as a general rule, parol agreements would be al- 
lowed; — the cases and dicta were so numerous, and so contradictory, that 
it was impossible to exhibit any clear and fixed rule; the beneficial objects 
of the statute were completely defeated and a flood of litigation was let 
in, at once vexatious, harrassing and oppressive. 

Among the agitated questions of that day were such as these: — Whe- 
ther sales by auction of lands were, or were not, within the operation of 
the statute? Whether an agreement not in writing, but confessed by the 
answer, should be enforced? Whether part performance should take 
an agreement out of the statute? What acts should be considered as 
constituting part performance? Whether possession was sufficient for 
this purpose, — and under what circumstances possession must be taken, 
so as to constitute it part performance? Whether payment of part of 
the purchase-money should constitute part *performance? ^ »g. -. 
and whether the payment? of a large sum, or what was con- L -* 

sidered a substantial part of the purchase-money, was necessary to have 
this effect, or whether the paynient of a small sum would do? Most of 
these questions have ceased to possess any interest, and it would be 
worse than useless to load these pages with the consideration of them, 
the jurisdiction of the court in enforcing agreements not in writing be- 

(«) 3 Yes. and Bet. 57 ; 8. 0. affirmed on eppeel, 1 Jac. and Walk. 360. 
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ing now reduced to a narrow eomp«88, which is aaoertaioed by diatinct 
and well defined boundaries. 

In the first place, then, it is now clearly settled, that sales by publie 
auction are within the operation of the statute, and therefore if the 
terms of the purchase be not put down in writing, and signed either by 
thepurcbaser himself or his agent, it cannot be enforced against him; (/) 
and it has been recently decided that this doctrine is equally applicable 
to a sale of goods as of land'.(tt) 

It seems also now to be settled, that part payment of the purchase- 
money is not such a part performance as will take an agreement out of 
the statute; this was so held by Lord Redesdale in Clinan v. Cooke(v) 
where his Lordship argues the question thus:-— ><^ But I think this i^ 
not a case in which part performance appears; the only circumstance 
that can be considered as amounting to part performance is the payment 

r *f{'i 1 ^^ ^^^ ^^^ ^^ ^^^^ ^guineas to Mr. Cooke. Now it has al* 
I- ^ ways been considered that the payment of money is not to 

be deemed part performance to take the case out of the statute. Seagood 
V. Meale(t£') is the leading case on that subject; there a guinea was paid 
by way of earnest, and it was agreed clearly that, that .was of no con- 
sequence in case of an agreement touching lands; now if payment of 
fifty guineas would take a case out of the statute, payment of one guinea 
would do so equally, for it is paid in both cases as part payment, and no 
distinction can be drawn. But the great reason, as I think, why part 
payment does not take such agreement out of the statute is> ihit the 
statute has said,(a?) that in another case, viz. with respect to goods, it 
shall operate as part performance. And the courts have therefore con- 
sidered this as excluding agreements for lands, because it is to be in* 
ferred that when the legislature said it should bind in the caseof goods^ 
and were silent as to the case of lands, they meant that it should not 
bind in the case of lands.'' 

Another ground, on which part performance is allowed to exclude the 
statute, is fraud; nothing therefore is to be considered as part perform* 
ance which is not of that nature. Payment of money therefore is not 
part performance, for it may be repaid, and then both parties will be 
just where they were before, ami no fraud on either, 
r *(if{ 1 ^^^ reasoning of Lord Redesdale goes to the *length of 
>- -^ showing, that payment, even of the whole of the purchase* 

money, would not be such part performance as would take an agreement 
out of the statute; and whenever the case comes before the court it will 
probably be so decided. After this it can scarcely be necessary to add, 
that payment of the auction-duty cannot be considered to be part per* 
formanee,-*4his being a mere fiscal regulation could, of course, never 
be permitted to vary or affect the mutual rights of the vendor and pur- 
chaser; nor that where an estate is sold in lots, part performance, as to 
one lot, would only take the agreement out of the statute as to that par* 
tkular lot, and would not afifect the Dthers.(y) 

The only cases where the court will enforce parol agireemeatS' 9X^%-^ 

(0 Buckmaster ▼. Harrop, 14 Yes. jjia. 456. 

(li) Kenwortby ▼. 8chofieid, 2 Barn, and Cress. 945. 

(rX 1 8ch. & Lef. 40, (w) Prec. Chan. 660. 

(x) Sect. 13. 

(y) Backmestor r. Harrop, 7 Yes. 341 ; 13 Yas. 45e« 
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Firsti where the sale is made under a decree of the court, in which case 
the sale being judicial and under the immediate sanction and cognizance 
of the court, there is no danger of fraud or perjury, which it was the 
great object of the statute to prevent, and consequently there not being 
the danger contemplated by the statute it is unnecessary to adhere to its 
provisions;(z) Second, where there has been such acts of part perform- 
ance under a parol agreement as would render it unreasonable not to en-^ 
force the whole of it In order to amount to part performance, the act 
must be unequivocally referrible to the agreement; and the ground on 
which courts of equity have allowed such acts to ^exclude p ^^- ^ 
the application of the Statute of Frauds, is that a party who ^ ^ 

has permitted another to perform acts on the faith of an agreement shall 
not insist that the agreement is bad, and that he is eiititled to treat those 
acts as if it had never existed.(a) 

On these grounds admission to possession having unequivocal refer-^ 
ence taa contract, has always been considered an act of part perform^ 
ance. From the date of Lord Aylesford's case(6) it has been establish- 
ed, that delivery of possession, as an act of part performance, excludes 
the application of the Statute of Frauds: the reason of this is^well ar-« 
gued by, Lord Redesdale in Clinan v. Cooke:(c) ^< I take it^'^ says his 
Lordship, <<that nothing is considered as part performance which does 
not put the party into a situation that is a fraud upon him, unless the 
agreement is performed; for instance, if upon a parol agreement a man 
is admitted into possession, he is made a trespasser, and is liable to an-^ 
swer as a trespasscfr if there be no agreement. This is put clearly in 
the case of j^oxcraft v. Lister; there the party was let into possession on 
a parol agreement; and it was said he ought not to be liable as a wrong 
doer,' and to account for the rents and profits; and why? because he en-^ 
tered in pursuance of an agreement; when, for the purpose of defends 
ing himself against a charge, which might otherwise be made against 
him, such evidence was admissible, and if *it was admissi- ^ «,_ ^ 
ble for such purpose, there is no reason why it should not L J 

be admissible throughout'^ 

The acknowledged possession of a stranger in the land of another is 
not explicable, except on the supposition of an agreement, and has 
therefore constantly been received as evidence of an agreement, and as 
sufficient to authorize an inquiry into the terms of it, the court regard- 
ing what has been done as a consequence ot contract or tenure. As be- 
tween landlord and tenant, this reasoning does not apply, and, conse^ 
quently, when the tenant is in possession at the date of the agreement^ 
and continues in possession, it is obvious in many cases that such con- 
tinuance amounts to nothing: the continuance in possession must be 
capable of being clearly referred to the contract, or it is not part per- 
formance; because as on the one hand, if possession be wrongfully ob^ 
iained^ that cannot be considered as an act of part performance;(^) so, 
on the other hand, possession wrongfully retained by the tenant, after 
notice to quit, would be as little entitled to be considered an act of part 
performance. In short, the principle to be deduced from the cases, and 

(z) Attorney-Gen. v.Day, 1 Yes. ten. 2 IS. 
(a) Momhett ▼. Jones^ I Sw«nit. ISl. (6) 2 Str. 78a. 

(c) 1 Sell, and Lef. 4t (d) Cole ▼. WliiU. I Bro., C. C. 40d, oited. 

1)2 
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the rdason of the doctrine is very clesr, tttid it is this, — ^that in order to 
constitute delivery of possession att act of part performance, that pos- 
aesBioTT mast be clearly referrible to the alledged parol agreement; for if 
that possession had been^ wrongfully obtained, k would of course be un-^ 
*a<i 1 ^^^il^'^S^'^^ ^^'^ purpose; *if obtained for any other purpose 
^ ^ difierent from that implied by the alledged agreement, it 

would be equally unavailing. On whom the anus of proof lies will 
depend on the circumstances— if a stranger be let into possession, and 
alledge a parol agreement, it will be for the owner, if he deny this, to 
show for what purpose possession was so given; oathe other hand, if a 
person already in possession as tenant at the date of the agreement con- 
tinue in possession, and he alledge this as an act of part performance of 
an agreement either for a new lease, or for a purchase, and the landlord 
deny this, then, as in legal presumption the tenant might be in posses- 
sion, merely from having hekl oVer wrongfully, it will be for him to 
show that in point of fact he holds over, under an agreement either for 
a renewal or purchase; for this purpose he might show payment of ad- 
ditional rent, though this is an equivocal act, as it might have reference 
to a temporary arrangement ;(e) or expenditure, in pursuance of such 
agreement, of siich an amount, and for such purposes as could not be 
reasonably referred to any thing than the agreement he wishes to up- 
hold ;(y) or extensive repairs, alterations, and other acts of ownership. 

Such are the general principles on which courts of equity enforce 
parol agreements, and such the cases in which, according to the present 
r ^7c\ 1 P^^^^^^ of *the court, they will be enforced; but, Lord 
^ J Redesdale in a case of frequent reference, has declared that 

he felt no disposition to carry the cases which have been determined on 
the Statute of Frauds any further than he was compelled by former de- 
eisions. That nothing could be more msMvifest to any person, who had 
been in the habit of practising in courts of equity, than that the relaxa- 
tion of the statute had been a ground of much perjury and much fraud. 
If it had been rigorously observed, few instances of parol agreements 
would probably have occurred, as all agreements would, from the neces-> 
sity of the case', have been reduced to writing; that the decisions on the 
subject had opened a new door to fraud, and that under the pretencie of 
part execution, if possession is had in any way whatever, means were 
frequently found .to put a court of equity in such a situation, that with- 
out departing fronrr its rules it feels itself obliged to break through the 
statute; and that he remembered it was metitioned in one case in argu- 
iilent, as a common expression at the bar, that it had become a practice 
"to improve gentlemen out of their estates." That it had therefore 
become absolutely necessary for courts of equity to make a stand, and 
not carry the decisions further; and accordingly in the case then before 
him which he declared to be a strong case for adherence to that princi- 
ple, he refused specific performance of a parol agreement for three lives 
proved by one witness, the answer admitting an agreement for one 
r »-i 1 *'^^ ^^h^9 supported by the testimony of one witness, and 
^ ' ^ not inconsistent with the evidence of part performance 
given by the plain tiflf.(g) 

(e) Wills V. Slradling, 3 Ves. 878. 

(/) See SaTBgey. Carrol, 1 Ball and Btat S65. 

{g') Ltndflay ▼. Lynch, 2 8cb. & Lef« &• 
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Section IV. 

r 

Of the Bill, ^inswerf ^c. 

In a bill for specific performance it i^ not necessary to alledge that the 
agreement is signed by the party to be charged; it is sufficient to state that 
the agreement was in writing;(A) the reason assigned by Sir J. Leach, 
that "if the paper were not signed it was not an agreement, and that there- 
fore signature must be presumed till the contrary be shown" does not ap- 
pear' to be very satisfactory; though it is not difficult to show, on techni- 
cal principles, that the decision is nevertheless a sound one. For this 
purpose it may be observed, that at law it is sufficient now, as it was be- 
fore the statute, to alledge an agreement generally, without saying either 
that it was in writing or signed; and then, if the defendant means to 
avail himself of the statute, he must show that the agreement is not in 
writing, or not signed according to the exigency of his case. 

On the same principle it would seem to be sufficient to alledge in equity, 
where the pleading is generally less strict, an agreement simply, without 
saying that *it was signed, or evqn in writing, and leave the p ^-^ ^ 
defendant to avail himself of the statute by answer, plea, or ^ -' 

demurrer, as he might be advised. According to the settled practice, 
however, it is necessary to alledge thai the agreement rs in writing, 
which Lord Thurlow(t) considers is thrown into the bill for the mere 
purpose of forcing the defendant to plead the statute instead of demurr- 
ing, and then the plea must be supported by an answer denying the agree- 
ment, for if be confessed the agreement the court would decree specific 
performance, notwithstanding the statute.(^) The opinions of the equity 
judges are, at an early period, very various as to the effect of an admis- 
sion of an agreement. In a case which has been just cited Lord Mac- 
clesfield held, that even a plea of the statute would not protect the de- 
fendant if he confessed the agreement. Lord Bathurst, on the other hand, 
thought that, notwithstanding such confession, sf ill the court would not en- 
force the agreement, except there were fraud. " The only case,"' said 
his Lordship, ^< I know, that takes a contract out of the statute, is fraud, 
and the jurisdiction of the court is principally intended to prevent fraud 
and deceit. When a party has given ground to another to think he had 
a title secured,, the court will secure it to him; the ground, therefore, in 
making and refusing decrees has been *fraud..(/) Neither of p «-,^ -^ 
these views was ultimately adopted, Lord Thurlow(m) hav- ^ ^ 

ing first rather obscurely, and Mr. Baron Eyre afterwards distinctly laid 
it dow.n,(7)) that all the cases in the books, which had been determined 
on the defendant's admission, were cases where the statute was not in- 
sisted upon. Lord EJdon follows up the same view of the case of Cooth 

(A) Rist T. Hobson, I Stm. & 8ia. 643. (i) Whitcbafcb ▼. B^vis, 2 Bro. C. 0. 559. 

(j^) Child ▼. Godolphin, 1 Dick. 30, S. C. cited 2 Bra. C. C. 566 ; Cottingham ▼. 
Fletcher, 2 Atk. 155. 

(/) Eyre ▼. Popham, Lofik, 806. 

(m) Whitchurch t. Be?is, 3 Bro. C. C. 559 ; Whitebraad v. Brockhtmrt, 1 Bro. C. 
C. 412. 

(n) Stewart t. Careieis, cited, 2 Bro. C. C. 563, 565b 
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V. Jack8on,(o) where he intimates his opinion to be, " that if the defend- 
ant admits the agreement, but insists upon the benefit of the statute, the 
statute protects him: if he does not say any thing about the statute, then 
He must be taken to renounce the benefit of it"(/?) 

And Sir W. Grant ultimately held that, — ^<« according to the modern, 
which he thought to be the correct, doctrine, it is immaterial what ad- 
missions are made by a defendant, insisting upon the benefit of the sta- 
tute; for he throws it upon the plaintifi'to show a complete written agree- 
ment; and it can no more be thrown upon the ^defendant to supply de- 
fects in the agreement, than to supply the want of an agreement. ''(y) 

Where, however, a party admits an agreement, not insisting upon the 
r *'-4 1 Statute of Frauds, this it seems will be considered a waiver 
L J of the benefit ^of the statute, and he will be decreed to per- 

form the agreement.(r) 

Where the plaintiff in his bill states an agreement, and the defendant 
by his answer admits that agreement in a modified form, the court will, 
it seems, if satisfied that the defendant's is the true statement of the agree- 
ment, decree specific performance of it in that forfh, at the instance of 
the defendant, without putting him to the expense of filing a cross-bill; 
but, if the court is not satisfied that the defendant's construction of the 
agreement is the true one, it cannot decree specific perfofmance of it, 
without the consent of the plaintiff, and the bill must be dismissed.(^) 
Where the plaintiff by his bill states one agreement, and the defendant 
by his answer admits a different agreement, the plaintiff if he amend his 
bill, stating the agreement as admitted by the defendant, and praying 
specific performance accordingly, will be entitled to a decree. But, 
where he insists on the agreement, as he himself states it, and the court 
is ultimately against him, he cannot at the hearing, under the prayer for 
general relief, have a decree according to the defendant's construction; 
nor if he have previously amended his bill praying in the alternative, 
r *7'i 1 ^^^^ i^ ^^^ coui*^ s^oul^ ^^ ^g^^^st his construction, that *he 
I * i may have a decree according to the defendant's. All that the 
court can do is, to' dismiss the bill without prejudice to his bringing in a 
new one.(/) 

It does not follow that because a court of equity will not enforce a 
contract, that it will therefore order it to be delivered up, on a bill fo^ 
that purpose, and thereby deprive the other party of any remedy he may 
have at law. Fraud varies in degree, ranging between the grossest hm- 
posltion and dishonesty on the one hand, and circumstances of mere neg* 
ligence or mistake on the other; the former may afford very sufficient 
ground for not only refusing to decree specific performance, but also for 
having the contract delivered up; the latter, though insufficient to induce 
the court to order the agreement to b^ delivered up to be cancelled, 
may yet /be strong enough to induce it to refuse interfering actively in 
carying it into effect. And accordingly the distinction is now clearly 

(o) 6 Vef. 39. (p) And see Rawe ▼. Teed, 15 Vee. 875. 

(q) Blagden ▼. Bradbear, 12 Yes. 471. 

(r*) Spurrier v. Fitzgerald, 6 Ves. 548, in this case indeed the defendant expressly sub- 
mitted to perform the agreement, but it does not appear that this esectttloa afiects the princi- 
ple of the decision. 

(•) Higginson y. Clowes, 15 Yes. 525, 2nd ed. 

(/) Lindsay v. Lynch, 2 Sch. & Lef. 12. Legal ▼. Miller, 2 Yes. eeo. 299. 
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settledy that there are many cases in which the party has obtained a right 
to sue upon the contract at law, and in such circumstances that his con* 
science cannot be affected in equity, so as to deprive him of that.remedy ; 
and yety on the other hand, the court declaring he ought to be at liberty 
to proceed at law, will not actually interpose to aid him, by specifically 
performing the coDtract(u) 

Where an agreement is in parol only, it is manifest *that p «i.g -i 
parol evidence must be admitted to show what were its terms ; ^ -* 

but where the agreement is in writing, and signed by the parties, they 
are bound by what appears on the face of it, and cannot be allowed to in- 
troduce parol evidence to add to, or vary its terms: for the admission of 
parol evidence in such a case, would entirely break in upon the statute, 
and introduce all the mischief, inconvenience, and uncertainty, which it 
was designed to prevent.(t;) This which is a reason applying peculiarly 
to agreements, which are the subject of a suit for specific performance 
between vendor and purchaser, flows directly out of the words of the 
statute, which says that no one shall be charged by such agreement un- 
less it be in writing, and signed; but there is another reason of a more 
general description, which arises from the law of evidence, it being a 
general principle, applicable as well to courts of equity as of law, that 
parol evidence of the intention of the parties is not admissible to explain, 
vary, or add to, the terms of a written contract 

The e](clusion of parol evidence offered to explain, add to, or in some 
way vary, a written contract relative to land, stands therefore upon two 
distinct grounds: such evidence is rejected, not simply as being in direct 
opposition to the Statute of Frauds, but also upon the general rule of 
evidence, independent *of the statute that a written instru* ^ «-- •• 
ment must speak for itself, and can receive no aid from ex<- *• ^ 

trinsic evidence of this more loose and dissatisfactory nature. 

In considering the admissibility of parol evidence to explain, or 
modify a written agreement, the subject has been involved in much ob* 
scurity, and given rise to great difficulties both in the minds of judges 
and text writers, by not keeping sufficiently distinct the various classes 
of cases in which this question has arisen. By making a clear dis- 
tinction between those cases, which come directly within the words of the 
statute, and those which have depended entirely on the general prin* 
ciples, according to which courts jof equity are in> the habit of acting 
in matters of fraud, mistake, or surprise, a great deal of this difficulty 
will vanish* A party seeking performance of an agreement written and 
signed, claims the interference of the court, on the ground that his case 
comes within the statute, and (with the exceptions which have been 
noticed) it is on this ground alone, that the court assists him. Such a 
person therefore is not allowed to modify his agreement by parol evi- 
dence, because this would be to grant the assistance of the the court not 
in furtherance of the statute, but in opposition to it The rule therefore 
is clearly settled, that a plaintiff in a suit for specific performance, can in 
no case be admitted to prove that any of the terms of the agreement have 
been omitted, or varied by fraud, ^mistake, or surprise, and ^ «-o -i 
that it is different from what the parties intended. ^ ^ 

(u) MorUockv. Boiler, 10 Yes. 308 ; Savage t. Taylor, Ca. tern. Talbot, 834. 
(v) Per Boiler, J., in Brodie ▼. 8t. Paul, 1 Yes. jun. 326 ; and Clinan t. Cooke, 1 Sch. & 
het 36, where aU the caaee are collected and examined by Lord Redeadale. 
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A great deal of confusion is to be found in the books as to the ques* 
tion, whether in any case parol evidence could be let in on the part of 
the j9/am/t^in such a suit, on the ground of fraud, mistake, or surprise: 
the true principle clearly is that it cannot, — ^first, because the statute has 
said the agreement is to be in writing, — and second, because if there have 
actually been fraud, mistake, or surprise, and the written agreement is 
really different from what one or both of the parties intended, the 
proper course is to file a bill in the first instance for the rectification of 
the agreement; for in such a suit paro.1 evidence would be clearly adqnis* 
sible, on the ground of^raud, or surprise, (u;) and then if the plaintiff 
succeeds in getting his agreement rectified, he could file his bill for spe- 
cific performance of the agreement so rectified. 

On the other hand, it is established with equal clearness, that for the 
purpose of resisting a suit for specific performance, parol evidence is ad- 
missible, — and this, because the statute does not require the grounds of 
resistance to be in writing, and has left the defendant in such a suit in 
precisely the same situation as he was before its ei^actment. The statute 
does not say that a written agreement shall bind, but that an unwritteD 

r *79 1 ^S**^^'"^"^ ^^^^^ ^^^ bind; ^leaving it therefore to the de« 
^ ^ fendant to make the same defence now, as he might have 

done before the statute; and, consequently, as before the statute he might 
have resisted the agreement on parol evidence, that the agreement was 
not what he meant to have entered into, so he may now say the agree- 
ment wa9 not what he meant to have signed. 

Fraud is not the only head upon which parol evidence may be re- 
ceived; and if made out satisfactorily, a specific performance may be re- 
fused. Upon clear evidence of mistake or surprise, and that the parties 
did not understand each other, it is introduced not to explain or alter the 
agreement, but for the purpose of showing circumstanees of which 
would render a specific performance, as in the case of fraud, unjust and 
therefore not conformable to the principles upon which a court of equity 
exercises this jurisdiction. There is, however, considerable difficulty in 
the application of evidence under this head; lest under this idea of in- 
troducing evidence of mistake, the rule should be relaxed, by letting it 
in to explain, alter, contradict, and in effect get rid of a written agree- 
nleet (ar) ^ 

In short, in order to reconcile all the authorities, it is only necessary 
to separate the jurisdiction of the court under the statute from its general 
equitable jurisdiction. ][f the party seek relief under the statute he must 
abide by his written agreement; if he come in under the general juris- 
r *80 1 ^^^^'^^ of the *court on a case of fraud, mistake or surprise, 
^ -' every species of evidence is admissible. 

Where the terms then of an agreement are ascertained in writing, noth- 
ing can be added to them: if in the agreement there be any obscurity or 
contradiction, parol evidence is not admissible to explain such obscurity 
or contradiction; and the court will refuse to enforce it. If there be any 
term of the contract omitted, parol evidence cannot be admitted to supply 
the defect, and on this ground also the court will refuse to interfere, (z) 

(w) Mitrqois of Townshead ▼. Stangroom, 6 Ves. 338 ; Beaumont ▼. Bramley, Tarn. 6(^ 
(x) Clowes ▼. H\gguuon, 1 Yea. & fiea. 527. 

(:) See Bold ▼. M'Curdie, 1 Smith & Batty, 425, where parol evidence was let in taex* 
plain the parcels. 
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Whatever obscurities or imperfectioits appear on the face of the contract, 
must be removed by construction, and cannot be eicplained by external 
evidence. If, however, there should be any obscurity or ambiguity, not 
patent on the face of the agreement, but latent, — that is to say, which is 
only discoverable by means of parol evidence, \n that case and in that 
case only, parol evidence is admissible to explain it; and, though the 
subject and import be clear, so that there is no necessity to resort to evi- 
dence for its construction, yet if the defendant can show any circum^ 
stances, dehors^ independent of the writing, making it inequitable to in- 
terpose for the purpose of a specific performance, a court of equity, hav- 
ing satisfactory information upon that subject, will not interpose. The 
rule admitting evidence in those cases, is intelligible and clear. It is ad- 
mitted, not to vary an agreement as it is expressed, open to no ohjection 
and therefore upon the letter binding, but to show circumstances of fraud; 
making it unconscientious in the party, ^who so obtained it, p «^. ^ 
to insist upon, and unjust in the court to decree, the perform- I- ^ 

ance.(^) 

As specific performance may be resisted by parol evidence of fraud, 
mistake or surprise, so also may it be resisted by joaro/evidence, that the 
parties. had abandoned the agreement. This question has been much 
embarrassed by some dicta of Lord Hardwicke: thus in Backhouse y. 
Crosby,(2') though he would not say that a contract in writing could not 
be waived by parol, he declared that he should expect in such case very 
clear proof, and observed that the statute stated that all agreements con- 
cerning land should be in writing; and an agreement to waive a contract 
for purchase is as much an agreement concerning lands a^ the original 
contract: and in Bell v. Howard(a) he said that an interest in land could 
not be parted with or waived by naked parol without writing, although 
such parol waiver might be used to rebut the equity to have the articles 
specifically performed. 

This last passage, indeed, contams the true distinction, and completely 
answers the objection, that an agreement to waive a contract is as much 
an agreement concerning land as the original contract, jvaro/ evidence of 
abandonment being let in merely to rebut an equity, and being admitted 
on the same ground as in the other cases of fraud and mistake which have 
been already considered. (A) 

*That ai written agreement may be waived by parol is a p «« ^ 
point therefore not only clearly recognized by the authori- ^ J 

ties, but stands also upon sound reason: in order, however, that parol 
waiver and abandonment may be set up as a defence to a bill for a specific 

(y) Clowes ▼. HigginsoD,' 1 Yes. dc Bea. 637. (2) 2 Eq. Ca. ab. 32, pi. 44« 

(a) 9 Mod. 303. 

(6) According to a report of Backhouse ▼. Crosby, contained in a note to Gordon v, Gor- 
don (3 Swanst 434,) Lord Hardwicke is made to speak more clearly than in the dicta men- 
tioned in the text. According to this report, his lordship lays it down : — '*The defence in- 
sisted on is of a tender nature, and to be received by a court of equity with great caution; for 
eten the agreement to depart from a former agreement is as much an agreement concerning 
lands and tenements as the first; and, therefore, taking it originally and abstracted from the 
circumstances, ought as much to be in writing, and is equally within the Statute of Frauds : 
but notwithstanding that, if it clearly appear that a plaintiff in a court of equity, insisting on 
such an agreement, contained in letters, has by acts done, waived, and thereby drawn in ano- 
ther to purchase, and complete his purchase, in such case it would be a good defence to be in- 
sisted on by a second purchaser, showing that he proceeded buna fide^ aud> consequenUyf 
would rebut any equity of the first purchaser/' 



36 ATKIK809 09 TITL8S. 

performancey it must be Established with the greatest clearness and pre- 
cision; and the circumstances of waiver and abandonment must amount 
to a total dissolution of the contract, placing the' parties in the same 
situation in which they stood before the agreement was entered into.(c) 

Though variations, verbally agreed o^yzre not sufficient to prevent the 
performance of a written contract, yet variations acted upon may be a bar 
to a specific performance of the original agreement; these ads having 
been such that the original sgreement could no longer be enforced with- 
r *83 1 ^^^ *lnjury to one party, — being, in short, such acts of part 
L ^ performance as would induce the court to enforce a verbal 

agreement on this ground alone. Thus in the case of Legal v. Mil- 
ler(af) the original agreement contained a provision that the landlord 
should repair the house; on examination, it was found not worth repair- 
ing, and that it would be better to rebuild it. The house was pulled down 
by consent of the tenant, who was apprised of the additional expense this 
would create, and agreed by parol to give an increased rent; afterwards 
he filed his bill for performance of the original agreement, which was 
dismissed on the ground that the execution of it under the i^ew circum- 
stances, would be a fraud upon the landlord; he having rebuilt instead 
of repairing the house, and the tenant having agreed to pay an additional 
rent, in consideration of the additional expense. 

Section V. _ 

Of the Equitable Circumstances which will induce the Court to rc- 

fuse Specific Performance. 

Assuming the contract to be in writing, and signed by the party to be 
charged with its performance pursuant to the provisions of the Statute of 

»R4. 1 ^'^^^^^ * court of equity will not specifically perform *the 
L ■' contract, unless it be equitable so to do. "The agreement,'' 

to adopt the language of Lord Hard wicke, << must be certain, fair and just 
in all its parts; if any of these ingredients be wanting, a court of equity 
will not decree specific performance of it."(e) Hence if the contract be 
tainted with fraud,(l) or mistake or surprise, materially affecting its whole 
substance and character,(2) or uncertainty,(3) or great hardship,(4) or 
want of mutuality, (5) or if there have been unreasonable delay in the 
party seeking the assistance of the court,(6) or if the parties be legally 
incompetent to fulfil the contract,(7) or there be no consideration, or an 
inadequatie consideration,(8) &c. &c.; in all these cases, and on these 
grounds alone, without reference to any question which may be raised 
on the title, the court will refuse to interpose its assistance to carry the 
agreement into efiect, — the court requiring to be satisfied, not only that 
the contract is drawn up conformably with the requisitions of the Statute 
of Frauds, or comes clearly under the principles of certain classes of 
cases which have been held to be out of its operation; but also that, re- 
gard being had to the situation of the parties, and the circumstances under 
which the contract was entered into, it is reasonable and just to decree 
specific performance. 

(c) Robinson v. Page, 3 Rnss. 119. Price v* Dyer, 17 Veg. 364. 

\d) 3 Ve». Sen. 299. 

(e) Baxton ▼. Lister, 3 Atk. 383{ and see Martin V. Mitchell 2 Jad. di Walk. 438. 
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*{l)0/Fraud. [ ♦85 ] 

Fraud may be either actual or constructive; that is to say, may be 
effected by actual misrepresentation on the one hand^ or by diligent con- 
cealment on the other; a party who industriously conceals a known de- 
fect being, in the estimation of a court of equity, as guilty of fraud, as he 
who deceives by actual misrepresentation. 

Modern authorities, with the exception of one case;(y*) which will be 
presently examined, concur in establishing the proposition, that a party 
guilty of misrepresentation, even to a small extent^ cannot come into a 
court of equity for the specific performance of an agreement; to entitle 
himself to this relief, he must come there with clean hands, and be liable 
to an imputation in the transaction :(^) " There is no case,'' says Sir W, 
Grant, <' where, when misrepresentation was the ground of the contract, 
a specific performance has been decreed. The conduct of the person 
seeking it must be free from all blame. Misrepresentation forms a 
personal bar to the party. "(A) 

Mere misrepresentation, grounded upon the ignorance of the party 
making the representation in question, and with reference to a subject as 
to which both parties had equal access and equal means of forming a cor- 
rect judgment, is not such a misrepresentation *as will neces. j. ^^^^ -i 
sarily induce the court to refuse specific performance,^-be- ^ ^ 

cause such circumstances do not of necessity imply mala fides in the 
party making the misrepresentation. In such a case the true question 
would be whether fraud, or that degree of culpable negligence which 
the court would consider as amounting to fraud; was an ingredient in the 
misrepresentation, — and, on the other hand, whether the other party was 
prejudiced by this misrepresentation, because if both these questions 
^should be answered in the negative, it would pot be reasonable that a 
simple misrepresentation, not proceeding from mala fides on the one 
side, nor working any wrong or injustice on the other, should induce 
the court to refuse specific performance. 

Thus in Scott v. Hanson,(2) where a piece of land was described as 
^^ uncommonly rich water-meadow land,'' it turned out on examination 
that in point of fact, the land was imperfectly watered, and the purchaser 
refused to complete on the ground that this was a misrepresentation: the 
Lord Chancellor(A?) expressed his concurrence in the opinion of the court 
below, that the epithet <^ uncommonly rich," was applicable to the quality 
of the landy and not of the irrigation: and observing that the land was 
sold by assignees, that it did not appear they were apprised of the nature 
of the property, and that there was no evidence to show any fraud, or 
intentional misrepresentation on the part ^'of the vendors, p «g- n 
afiirmed the Vice-Chancellor's decree for specific perform- *- -* 

ance. This case then falls clearly within the principles above stated, — first 
the absence of malajidesy — second a misrepresentation as far as it could 



(/) Fellowes ▼, Lord Gwydyr, 1 Sim. 63, 
(^) Cadmanv. Horner, 18 Ves. 10. 

(A) Clermont v. Tasbargh, 1 Jac. & Walk. 112. Ord v. Noel, 5 Madd. 438 ; Meadows 
▼. Tanner, 5 Madd. 34. 

[i) 1 Sim. 13 ; affirmed on appeal, 1 Ruaa. & Milne, 128. 
>) IRass. &M.131. 

April, 1838 — ^E 
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be 80 considered, arising from the information of others, and relating to 
a matter which was equally open to the purchaser and the vendor. 

In Harris v. Kemble(/) specific performance was also decreed notwith- 
standing alledged misrepresentation; there also the misrepresentation (if 
so to be called,) was not made on the personal knowledge of the plaintiff, 
nor with respect to matters of which the defendants could not instruct 
themselves, but with reference to accounts to winch all the parties had 
equal access, which were at all times open to their inspection, which 
were actually inspected by the defendants, and with which they were so 
well acquainted, that an alteration in the mode of keeping them, suggested 
by one of the defendants, was actually adopted. Sir J. Leach seems to 
have goneupon theground'thatthe misrepresentation was not madefraudu- 
lently or with a design to deceive, and that therefore the misrepresenta- 
tion wanted that ingredient, which constitutes it a * personal bar/ This 
judgment was nevertheless reversed by Lord Lyndhurst, C, and his 
reversal has been affirmed in the House of Lords.(m} 

In the nearly cotemporaneous case of Fellowes v. Lord Gwydyr,(n) 
r *RR 1 ^^^ decision appears to have ^proceeded on grounds which' 
*- ^ cannot be reconciled with the principles , which have been 

here stated. In this case Lord Gwydyr being entitled as Deputy Lord 
€hamberlain to the fittings-up and decorations of Westminster Hall, at 
the coronation of the late king, sold then to the plaintiff, who was his 
deputy, or assistant in that office, for jSIOOO. The plaintiff afterwards 
in the name and as ihi agent of Lord Gwydyr, signed an agreement 
with Page for the sale of these docorations to him for fifteen hundred 
guineas. 

Lord Gwydyr's name had been used without his consent, or approba- 
tion, and he refused either to bring an action )iimself, or permit his name 
to be used in bringing an action against Page, for breach of the agree- 
ment. The plaintiff filed his bill for specific performance, and the deiend- 
antPage, in his answer alledged that he was led to believe by the plain- 
tiff's representations, that Lord G^Vydyr was the owner of the articles, 
— ^that he signed the agreement on the faith that he was dealing with 
Lord Gwydyr, and that he believed from what he had heard of his lord-* 
ship, and known of his father, that if the articles were not worth fifteen 
hundred guineas his lordship would not permit him to bear the loss; that 
he would not have signed the agreement, if he had known that Lord 
Gwydyr was not entitled to the articles, and that he had sold them at a 
considerable loss. Specific performance was decreed on the ground that 
the plaintiff ''s ^' concealment of the speculative bargain he had made with 
Lord Gwydyr, could work no injustice to the defendant Page,'* Sir J. 
P ^^^ , Leach said " that if the plaintiff, *by the use of Lord Gwy- 
1- -* dyr's name, really desired to conceal the speculative bargain 

with Lord Gwydyr, it would afford ho principle upon which the defend- 
ant could escape from the contract without special circumstances, and 
none are proved here.'' Lord Lyndhurst, on appeal, admitting that he 
thought it sufficiently made out, that the effect of the plaintiff's contract 
had been to mislead Mr. Page,and consequently admitting th^ fact ofin/^n- 
tionalf and therefore /rauG^u/en/, misrepresentation, yet proceeding ex- 

(/) I Sim. 111. (m)DMn. Proe., 18 Oct. 1881. 

(n) 1 Sim. 63, affinned on appeal) 1 Rass. & Milne, 83. 
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acdy ooi the ^ound, whieb. had be^ii relied oa by Sir J. Leach in the 
court >elow, sdid ^< the ondy qiieatioa here is, what loss or inconvenience 
has Mr* Page auatained in consequence of acting under that mistake? 
There, is oothiiig in the caose^ which can lead me to suppose^ that he would 
not have contracted with the plaintifi^ or that he would have declined to 
offer the suoi of 1 500 guineas had he been aw^are oCthe party who was really 
the owner of the property. Mr. FeUowes says, that the nameof Lord Gwy- 
dyr was not used for any improper purpose, but even if it were otherwise, 
that circumst^^nce alone would furnish no reason why Mr. Page should 
be released from his contract without showing ia some way that the de- 
ception had operated to his prejudice.'' 

Sither the doctrine as Uid down in this last passage by Lord Lynd- 
faur8t,-^-or the doctrine laid down in the former part of this section, on 
the authority of Sir W. Grant, is erroneous, for the one is directly in 
opposition to the other: It ought, however to be *observed ^ ^^^^ , 
that the law, as stated by Sir W. Grant, is not only based I- ^ J 
on the immutable principle of a court of equity, that he who seeks its 
assistance to enforce hia own juat claims, shall himself come into eourt 
free from any taint or imputation in th6 matter, — but is also in harmony 
with the entire current of authority. Lord Lyndhurst admitted that, 
in effect, the misrepresentation did actually deceive; on what possible 
ground could it be contended that the plaintiff did not intend to de- 
ceive,-<-the whole tenor of the transaction shows that this was his inten- 
tion: he wats guilty, therefore, of misrepresentation maldjlck, and this 
circumstance alone,. precluded him from coming into a court of equity 
for relief; it was not necessary for the defendant to prove <' special cir- 
cumstances,*' nor to show that, '< he had sustained any prejudice;" for 
the plaintiff had violated the condition on which atone this court in- 
terposes its extraordinary jurisdiction, and, therefore, was not in a situa- 
tion to claim its benefit. 

Where the contract is founded on a gross breach of trust by an agent; 
to his principal, it seems to be quite clear, on the ground of fraud, that 
the court will not assist a party seeking to avail himself of such a breach 
of trust Where, however, such a breach o£ trust, as between agent and 
principal, savours rather of negligence than actual fraud, and consists in 
mismanagement and a want of due care and attention, then it seems not 
to be clear whether the court would refuse to assist a party wishing to 
avail himself of a contract from the agent *under such cir- ^ 4,eg. ^ 
cumstanees. This point was mueh considered in Mortloek ^ ^ 

V. Buller: there Lord Eldon, adverting to a class of cases where the pro* 
perty has, through the negligence and ihismanagement of an agent, been 
sold at a great under-value, says, <^the negligence may be more or less 
gross. Upon the principles that have been ably pressed for the plaintiff, 
if a person is to have a specific performance under such negligence as 
this, where is it to stop? Upon that ground simply, I should hesitate 
long before I should state, as a dear proposition, that where the title ta 
a specific performance is founded in a gross breach of trust by an agent 
to his principal, a court of equity would assist the plaintiff, in the pur- 
pose of availing himself of that breach of trust, and whether the principle 
would not authorise the court to leave him to law, and not to let him 
come here for a remedy beyond that. There are dicta enough weir to 
authorise that."((?) 

(•) le Vefc 31JI. 
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It will be presently seen that mistake alone is sufficient ground for 
resisting specific performance, — A/ortiorif therefore, will it he so, where 
it is connected with a breach of trust; as where the contract is entered 
into by trustees for sale, and the property is sold at a price much below 
its value, the court will not interfere against the cestui que trust, but it 
seems will leave the purchaser to seek such remedy as he may have at 
law agaioat the trustees for damages, (p) 

r *92 1 *Where a person enters into a contract with a third party, 
^ -'in ignorance of this party being a trustee for a second per- 

son, with whom he had refused to treat, it seems now that specific 
performance will not be enforced at the suit of this person, who has so 
managed to make a bargain collusively, which he could not obtain di- 
rectly. The celebrated case of Philips v. the Duke of Buckingham(7} 

(p) Bridger v. Rioe, 1 Jac. and Walk. 74. 

(q) 2 Vera. 227, Raithby's ed. The circnrngtances of this case are singular. Philip* 
having been in negotiation-with the Duke of Buckingham, for the purchase of an estate, the 
negotiation was broken off on account of a difference as to the price. Afterwards in order 
to compass the purchase Philips procured Mr. Niccoll, the Lord Chancellor Nottingham's 
Secretary, to negotiate the matter for him ; and it being pretended to the Dukb that tfals pur- 
chase was for the Lord Chancellor or his son Mr. Solicitor Finch, the Duke declared himself 
willing to oblige any of that family, and said, if the Lord Chancellor would please any way 
to satisfy himself of the value of the estate, he should set his own price. Niccoll afterwards 
agreed with a land-jobber, whom the Duke had employed in this afikir, to boy the estate for 
£28,000, The Duke and Niccoll thereupon entered into articles, whereby the Duke did 
mention to grant, bargain and sell this estate to Niccoll and his heirs in the present tense. 
The Duke afterwards discovering that this purchase was in trust for Mr. Philips, Uoks on 
himself as ill-used in this matter, and refuses to perform the articles, or execute conveyances* 
Ultimately a bill for specific performance was filed against the Dake, his trustees, and certain 
persons mortgagees of the estate. The trustees and mortgagees answer ;- the Duke stands out 
to sequestration, and then the plaintiffs go on against the trustees and mortgagees, obtain a 
decree against them to convey and assign, which the mortgagees afterwards on payment of 
the money did accordingly. 

The Duke afterwards came in and answered, ahd on the cause coming on to be heard against 
him, the Lord Keeper (North) declared his opinion that there had not been fair and open 
deaHng in this affair, but that the Duke appeared to him to have been misinformed, and 
drawn in ; and that the Duke having a great value for the Lord Chancellor or Mr. Solicitor, 
declared himself willing to part with the estate to either of them, for less than he would have 
done to another. And that being the intention of the agreement. Lord Keeper said, he would 
not in equity carry it into execution for the benefit of a stranger^ and said, ** articles, out of 
which an equity could be raised for a decree in specie, ought to be obtained with all imagi- 
nable fairness, and without any mixture tending to surprise or circumvention," and therefore 
declared he could not in justice decree the articles to be performed in specie. He also said 
that Mr. Philips had here a person of great honour to deal with, and ought to have carried 
the matter fair and 6pen with him ; but declared if the bill had been brought in Mr. Solicitor's 
name, and he would have patronised the purchase, the articles must have been decreed, and 
• no one could doubt but he might have sold to Mr. Philips the next day, but it was another 
case that was now before him. 

Notwithstanding this report, from which it would appear that specific performance had 
been refused, the decree was in fact the other way. Mr. Raithby, in his note states, that at 
the hearing, the court respited the judgment, and recommended a compromise; this not being 
effected, the cause came on for judgment, as to the Duke of Buckingham, shortly after, when 
tt was stated on the part of the plaintiff Philips that the parties had obtained a decree against 
the other defendants, the mortgagees and trusted, and that pursuant to such decree. Philips 
had paid j£ 16,000 to the mortgagee, according to a report of the Master, who had been or- 
dered to state and settle the said mortgaged debts, and had also at the same time paid JS5,000 
to the trustees, and that Philips was now in possession of the estate, and that the Master's 
report had directed how the residue of the purchase-money ought to be paid and applied. It 
was decreed that the Duke of Bucks should make and perfect a good assurance to the 
plaintiff Philips, and should procure his wife the Duchess of Bucks to join and levy a fine, 
and that upon such assur%pce being made, the plaintiff should pay the residue of such pur- 
chase-money, subject to the deduction of what should be found due to the plaintiff for his 
costs of the suit. (Reg. Lib. 1683, B. fol. 258.) 
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waa for a long period regarded as the leading aathority on this subjeet, 
*and several caaea were decided on the faith ot that decision, p «g « i 
Although, however, that case, as it *turns out on exiimination ^ ^ 

of the Registrar's Book, ia no authority for that doetrinO) p «^ . ^ 
it is, nevertheleas, now the settled law of the court. In >• ^^ ^ 
Popham V, Eyre,(r) Popham bad absolutely refused to deal with Eyre, 
who had been guilty of a former breaeh of contract, unless the money 
was paid down on a certain day, which he was unable to do, but pro- 
cured another person to purchase it on his account Lord Bathurat, on 
appeal, reversed Sir Thomaa Sewell's decree for a specific performance. 
On this principle, in a recent case, a lease of certain premises, where a 
partnership trade had been carried on, having been renewed by one 
partner clandestinely in his own name, this renewal was declared to be 
a trust for the partnership, and to be accounted for accordingly.(^) So 
in O'Herlihy v. Hedges,(/) where an insolvent tenant made over his 
lease to another person, who treated with the landlord for a renewal to 
himself, ostensibly, but under a secret engagement in trust for the origi- 
nal tenant, Lord Redeadile *held, and very justly, (u) that p «q. ^ 
he would not execute that agreement as against the landlord, ^ ^ J 
forcing upon him a tenant whom he never would have choaen, and unable 
to execute the agreement, into which the ostensible tenant had entered; 
and, therefore, the principle that a trustee should derive no benefit to 
liimself should fail, rather than be carried into effect against a third per- 
son, not apprised of the secret engagement, and imposed upon by the 
default of him who claimed as the cestui que trust. Lord Redesdale, 
however, laid it down in that case, *< that if the farm had been occupied 
by the trustee, the court must have held him to be accountable for the 
profits; that as between them there was no reason for not carrying the 
trust into execution, the interest of the landlord was the only impedi- 
ment'' And this principle may be considered to be recognized in a 
late case, where the court decided, that an agent employed to purchase 
an eatate, having become the purchaser himself he was to be considered 
a trustee for his principal, and decreed him to re*convey aeoordingly.(v) 
The suppression of a troth, as well as the advancement of a falsehood, 
equally constitutes fraud; and, therefore, an industrious concealment of 
a defect, either as to the title of an estate, its quantity, quality, or con- 
dition, affords sufiieient ground for resisting specific performance. Xhrs 
is well illustrated ''in the case of Shirley v. Stratton.(u^) p ^^^^ ^ 
That was a suit for the specific performance of an agreement, I- -^ 

for the purchase of an estate in marsh-Jand at Barking, in Essex. The 
defence waa, that the estate was represented to the defendant as clearing 
a neat value of jBOO per annumf -And no notice was taken to him of the 
necessary repair of a wall, to protect the estate from the river Thames, 
which would bean outgoing of £50 per annum. And it appearing 
upon evidence, that there had been an industrious concealment of the 
circumstaaee of the wall during the treaty, the Lord Chancellor dis- 
missed the bill but without costs. 



(r) Lom, 786. 

(ff) FeathentonbaQgh v. F«nwiek, 17 Ve8.29d* 

(0 1 dch. and Lef. 12S. 

tt) Per Sir W. Grant ia Featherstophaugh ▼. Fenwick, ub tup, 
v) Leea ▼. Nuttall, 1 Knai. aad M. 58. (w) I Bro. C. C. 440. 
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The same estate afterwards became tbe subject of another suit, which 
was very hardly contested by the name of Shirley v. Davis; the same 
plaintiff having sold the estate again, to another gentleman of the name 
of Davis, under a like concealment of the expenses of the wall. That 
gentleman's known object was to be a freeholder of Essex, and the plain- 
tiff represented the estate to be in that county. Sometime after the pur- 
chase, Mr. Davis ascertained that it was in the county of Kent, by his 
having been choseii chur^ch warden of Greenwich. The resuUof this suit 
is not known, it being stated by Lord Eldon(jr) that the contract was 
confirmed, and by Lord Redesdale that the court refused to confirm it. 
P nig. ^ Both these learned men were, it seems, counsel for the 
L -■ f defendant, but there seems great reason, under all the cir- 

cumstances of the. ease, for thinking that Lord Redesdale's statement is 
correct, (y) 

In Bonnett v. Sadler,(2:) an aigreement for a lease was obtained from 
the plaintiffs, who Were coach-makers, of a house adjoining their pre- 
mises, under a pretext that they, the defendants, were shoe-makers; but 
afterwards upon the representation that this was a mistake, and that they 
were not engaged in any trade, and wanted the house as a private house. 
The defendants undertook to lay out J^lOO in repairs, under the direc- 
tion of the plaintiffs. As soon as they had obtained possession under 
the agreement, they immediately began to make the necessary altera- 
tions in the house, for carrying on the business of a coach-maker. The 
plaintiffs applied for and obtained an injunction ex parte; and on the 
coming in of the answer, the defendants moved to dissolve the injunc- 
tion, first, on the ground of misrepresentation, surprise, and deceit; and 
second, on the dangerous state of the house, in consequence of the al- 
terations, which were necessarily very extensive. This motion was 
refused, and the injunction continued to the hearing, mainly on the' 
ground, as it would seem, of tbe agreement having been obtained <* tin- 
der surprise, produced by a studious, artful, and what a court of equity 
r *98 1 ^^^^^' fraudulent ^concealment, for the very purpose of ob- 
^ ^ taining a lease, which the plaintiffs knew would not have 

been granted, except, under the effect of that concealment. '' 

In reference to the case of Philips v. The Duke of Buckingham, 
which had been cited in support of the injunction. Lord Eldon said — 
« With respect to such a transaction as was the subject of that cause, 
though certainly Lord Thurlow intimated a doubt,(a) whether a man 
treating with a third person, in trust for a second, whom he had refused 
to deal with, could therefore set it aside, I cannot possibly admit that it 
may not under some circumstances, be a decisive answer to a bill for 
specific performance." His Lordship has not, perhaps, su£Sciently 
pointed his remark to the distinction between the two classes of cases; 
— it requiring very gross fraud to induce the court to set an agreement 
aside, — a very much smaller degree of this ingredient being sufficient to 
induce it to refuse relief at the instance of a party, who has acted fraud- 
ulently, though only to a small extent. Without keeping this distinc- 

(x) In Drewe ▼. Hanson, 6 Yes. 678. 

ly) Tbe suit was in Ezchequisr, and Lord Redesdale mentioning it, as a cause and cross 
cause, expressly states that «* the court refused to confirm the contract" I Bro. C. C. 6th 
ed. p. 440, n. (2.) 

{z) H Ves. 626. (a) Lo?d Iraham v. Child, 1 Bro. C. C. «&. 
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tipn ooQstantly in vjew, it is impoasible duly to understand and appre* 
ciate the effect of the almost countless decisions on questions arising out 
of contracts ignorantly or fraudulently entered into; and therefore it is 
always important, in the first place, to consider whether Ihe suit be in- 
stituted to enforce a contract, or set it aside. 

Of course the mere fact of the purchase being made in the name of a 
trustee can be no ground for *re8isting performance, that - »qq , 
being the way in which a vast proportion of purchases are 1^ ^^ J 
effected: nor will the mere circumstance of there having been a quarrel, 
between [the vendor and the person for whom the purchase is made, 
have any such effect, where that quarrel is unconnected with the subject 
of the contract, (i) 



The' class of cases which have been thus far considered, under the 
head of misrepresentation, and its kindred topics, have all involved, 
more or less, fraud as an ingredient. Where this ingredient enters, spe- 
cific performance cannat be enforced. There is another very extensive 
class of cases of a similar character, which are commonly spoken of 
under the head of mis-description; but which differ from the forn^er in 
this respect, that though the actual state of the property does not agree 
with the representation or description of it contained in the agreement, 
yet the variation having arisen from a due want of care in ascertaining 
the exact state of the property or the title to it, and not from i^ny fraud- 
ulent intention to mislead, the court will, in certain cases, decree specific 
performance, with compensation to the purchaser for so much as the 
actual condition of the property comes short of the description contain- 
ed in the particulars of sale or the agreement (c) 

*The distinction may, perhaps, be stated thus, that where ^ «_^ ^ 
there are no indicia of fraud, and the misdescription goes^ ^ ^ 

only to a part of the estate, and is of such a nature as not to prejudice 
the full enjoyment of the residue, or the objects which the purchaser 
had specially in view in making the purchase, then the court will en- 
force the contract with compensation ; but if the misdescription goes to 
the whole estate, and is such that the purchaser with ordinary care could 
not have discovered -the error, and was, at all events, not previously ac- 
quainted with it, then the court will not enforce the contract. 

The origin of the jurisdiction as to dompensation may be thus ex- 
plained. The principles on which courts of equity act in suits for spe- 
cific performance, is this, that the law, giving a good title, but from the 
mode in which justice is there administered not being capable of giving 
a complete remedy, the Court of Chancery interposes and supplies this 
defect by granting a performance of the contract in specie. In strict- 
ness it is obvious, that this jurisdiction would be limited to cases where 
the subject matter of the sale exactly corresponded with the description 
of it in the contract. Had the Court of Chancery confined itself to 

V 

\ 

(b) Hall ▼. Warren, 9 Vef. 608. 

i(c) That qoit rents are subjects of compensation and rent-cbiirges when of smaU amouni^ 
see Esdaile ▼. Stephenson, 1 Sim. dc Stu. 123 ; bat they should always be noticed in the 
•graeoMnt or conditiona of 8ale« and see Wood v. Bernal, 19 Ves. SSO. 
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caaes of this description, it is obvious that the equity jurisdiction would 
have been limited and impaired so as to have been almost useless; and, 
therefore, acting upon the principle, that the forms of law shall not be 
made the instrument of injustice, the court will not allow a party to 
r *101 1 ^^^^^ himself unconscientiously of the rule, that *^the subject 
^ ^ matter of sale should exactly agree with the description 

given by the vendor; but where the contract is capable of being sub- 
stantially performed, will compel the purchaser to accept compensation 
for any little deficiency there may be in the quantity or quality of the 
estate. As if the contract was for a term of 99 years in a farm, and 
the vendor had only 97 or 98 years; this difference being so slight as 
not substantially to affect the bargain, the court interferes by deci'eeing 
specific performance with compensation for what the vendor cannot give. 
So upon a contract for the lease of a farm with immediate possession, 
and six months of the old lease are unexpired, the lessee may not want 
it immediately, he might not look to an immediate entry; and in that 
case also equity would on the same principle of compensation inter* 
fere, (c) 

In Dyer v. Hargrave,(flf) Sir W. Grant, speaking with reference to 
the doctrine of compensation, says, ^^the principle is, that if the pur* 
chaser gets substantially that for which he bargains, he most lake a com* 
pensation for the deficiency in value. Whether the court has not in 
many cases gon6 beyond the spirit of that rule is another consideration? 
Whether the court ought to compel a defendant to take compensation 
r *102 1 *^^^ ^^^^ which can hardly be estimated by pecuniary value, 
I- -^ may admit of doubt?'' In the state of the authorities as 

they then existed, this learned judge, so remarkable for his plain good 
sense, was very naturally led to put these questions; but since that time 
the cases, to which he was alluding, have, from more correct reports, be- 
come better understood, and we see that they did not admit of the con- 
struction which was so often put upon them, both from the bench and 
at the bar. It may now, perhaps, be laid down as a broad and clearly 
defined principle, that in no case will a purchaser be compelled to com* 
plete, when he cannot get substantially what he bargained for, and 
where thci deficiency, for which he is compelled to accept compensation, 
cannot be clearly estimated in pecuniary value. 

The older cases on the subject of compensation as they were stated in 
the then current reports of them, went, it cannot be doubted, a great 
r *103 1 ^^' ^^^ far;(e) it *being clear, that the principles of com- 
I- ^ pensation ou^ht never to be applied to matters which are of 

(c) <" This" tajs Lord Enkine, « is Uie perfection of oar jariKttotioo. If Uke rigid con* 
•traction of the law were relaxed, there would be no lafetj ; bat the syitem ii rendered per- 
fect by this healing power of equity ; preserving the substantial part of the contract, but not 
forcing upon the party something difierent ; and the effect is substantial justice.'* (Halsey r. 
Grant, 13 Ves. 7t.) 

(rf) 10 Ves. 607. 

(e) ** It is certainly to be obsenred, that under the head of specific performance, contracts 
substantially different from those entered into have been enforced. In the case of a contract 
for a house and a wharf, the object of the purchaser being to carry on his business at the 
whar^ it was considered that this court was specifically performing that man's contract by 
giving him the house without the wharf. So in Shirley ▼. Davis» in the Court of the Ex- 
chequer, the subject of the contract was a house on the north side of the river Thames, sup- 
posed to be in &e county of Essex ; but which turned out to be in Kent^ m small {Murt of 
I 
) 
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the substance of the contract. la the case of the wharfinger(/) assum* 
ing the current statement of it to be correct, which may well be doubt- 
ed, when we recollect the error which so long prevailed with respect 
to Lord Stanhdpe's case, the court made itself a party to an act of great 
injustice. 

Where the vendor can only make a title to part of the estate sold, it 
depends upon the materiality of the *part to which no title p *iqa i 
can be made, whether the contract can or cannot be en- ^ ^ 

forced. 

la Poole V. Shergold, Lord Kenyon, M. R. expresses himself f o be 
clearly of opinion, that a case might be made where, if it turned out 
that if a seller could not make a good title to a part, it might be a suffi- 
cient reason to put an end to the whole contract: in one report of his 
judgment(^) he instances the wharfinger's case as being one of this de- 
scription, and' according to another report(A) instances the case of a pur- 
chase made of a mansion-house in one lot, and farms, &.c. in the others, 
and no title could be made to the lot containing the mansion-house, and 
says that << it would be a ground to rescind the whole contract." 

The true question whenever a case of this description occurs is this, 
whether the part to which a title cannot be made be essential to the en^ 
joyment of the rest of the estate; or, whether the part to which no title 
can be made was the purchaser's principal object, or equally his object 
with the part to which a title can be made? The court in either case, 
will not, it seems, decree specific performance. But on the other hand, 
if the. part to which a good title can be made was the principal object 
of the purchaser, and the enjoyment of it, or the purposes contemplated 
by the purchaser, are not such as can be prejudiced by the defect as to 
the other part, then it seems, that the purchaser will be ^ »iak n 
•compelled to complete with a compensation for the de- *• -* 

fect.(f) 

Where a purchaser buys several lots,* to some of which a good title 
cannot be made, this circumstance will afford no objection to a specific 
performance as to the other lots, unless there be something in the par- 

which county happens to be on the other ride of the river. The purcbaBer was told be wonld 
be made a church-warden of Greenwich ; and though his object was to be a freeholder of 
Essex, he was compelled to take it. So in Lord Stanhope's ease, the object was to get an 
estate tithe free ; and yet Lord Tharlow obliged him to take it subject to tithes*" (Per Lord 
Eldon in Drewe v. Hanson. 6 Ves. 6^8.) So again in Seton ▼. Slade, this statement is re- 
peated in very nearly the same words, after which hU lordship adds ** the value of the tithes 
is not a [proper subject for] compensation.'^ And see also Steward v. Alliston, (1 Mer. 32,) 
where Lord Eldon again adverts to these cases. With respect, however, to the two last of 
them it is remarkable that Lord Eldon's observation^ proceeded on defective or erroneous 
reports of ihem, — neither of these cases when correctly stated, being open to his observations. 
As to Shirley v. Davis, see antef p. 96. As to Lord Stanhope's case^ see pott, p. 107 ; with 
respect to the Wharfinger's case, that probably also, if we had any authentic account of it| 
might be as little open to any remark. 

(/) ** ®^c^ ^<^ ^0 c^^M ^^ ^he Cambridge Wharf, where it appeared, that the seller could 
make a good title to all the estate but the -wharf, which was the principal object of the buyer 
in making the agreement. In that case the buyer was compelled to complete his purchase 
without Uie wharf ; but it was a determination contrary to all justice and reason." Per 
Lord Kenyon, in Poole v. Shergold, 1 Cqz, 274. 

(g) I Cox, 274. 

(A) 2 Bro. C. C. 1 19, and see Bowyer v. Brigkt, McClell. 419. 

(i) Knatchbull v. Grueber, 1 Madd. 163 ; Bowyer v. Bright, 13 Price, 698 \ M'Queen v. 
Farquhar, 11 Ves. 467. 
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ticular conneeitoii) and relatiTe sihiatioD of the aeveral lota whieh makes 
it Qoreaaonable to eompel a purchaser to take those to which a good title 
can be made; as where, from the nature of the property, it appears ob- 
vious that he could not have intended to purchase part of the lots with- 
out the olhers.(i) 

A difierent rule prevails where a good title cannot be made to an undi- 
vided part of an estate sold in one lot, such a defect going clearly to the 
whole estate; and accordingly in this ease it irclearly settled, that spe- 
cific performance cannot be enforced. (Ar) And, therefore, in a recent 
case, where the purchaser had contracted for the entirety of an estate, 
as to one undivided seventh»part of which a good title was not made, 
the sale being under a decree, the purchaser was discharged on motion, 
although, before the motion was made, the title had been cleared by 
getting a release from the party whose claim had affected it.(/) 
r *inf> 1 ^Where the estate is described as freehold, the purchaser 
'- ^ will not be compelled to accept a leasehold, however long 

the term may be. Sir W. Grant, in deciding this point, said, <' when 
the party gets substantially that for which he contracts, any small dif- 
ference may be remedied by compensation; bat not where it extends to 
the whole estate;"(^} neither will a fMirdbaser be compelled to accept a 
copyhold in lieu of a freehold, although, if the vendor offered to pro- 
cure an enfranchisement, it is probable, notwithstanding the case of Sir 
Harry Hick v. Fhillips,(n} that the court would allow time for thi? 
purpose. 



^»"" 



It is now clearly settled that the purchaser of an estate, described as 
being tithe-free, cannot be compelled to take it, subject to tithe, upon 
terms of compensation ;(o) because it is to be presumed that in such 
cases the vendee means to purchase an exemption from litigation, and 
the value of such exemption being matter of personal opinion^ there is 
no principle on which the want of it can be estimated in pecuniary 
value. In applying this principle, however, the court will not permit 
r *107 1 '^^®^^ ^® ^® ^fettered by the mere words of the rule; but if 
*- ^ it can see that the purchaser gets substantially what he has 

contracted for, will compel him to complete^ although, in strictness, the 
estate may^ot be tithe-free. Thus, in Lord Stanhope's case,(/7) the 
agreement was for the purchase of an estate described in the particulars 
as tithe-free; in point of fact, the estate in question was^ together with 
some other lands, liable to an annual payment of about j6 14 in lieu of 

(i) Poote Y. Shergold, 2 Bro. C. C. 1 18 ; 8. C. 1 Cox, 378 ; Lewin ▼. Gaegt, 1 Ban. 330. 

(k) Roffey ▼. Shallcross, 4 Madd. 227. 

(/) DalbjT y. PuUen, 3 Sim. 29. 

(m) Drewe v. Corp, 9 Ves. 868. See Wright v. Howard, I Sim* A Stu. 201, n. 

(n) Free. Ch. 575. In this case the vendor offered to get the copyholds enfranchised, but 
the court refused to give time, principally, as it would appear, on the ground of the unrea- 
sonableness of the price. And see Twining v. Morrice, 2 Bro. C. G. 326. 

(o) Ker ▼. Clobery, 'cited 2 Swantt 223. See Smith ▼. Tolcher, 4 Russ. 302. 

(p) 1 GoX| 59, under the nameof Howland ▼. Norris ; this case, on the fiiith of an erro- 
neous report, as stated in 6 Yes. 678, has been frequently referred to as an authority for the 
proposition that the court would compel specific performance of an agreement to purchase 
an estate subject to tithes, although described as tithe-firce, and though the specific object of 
the purchaser was to hare an estate tithe-free. The decision, under this misapprehension, 
has been frequently disapproved. 
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4itbos. IdOrd Tbiirlow tfter itatiog tbe rule u to cocnpentsltimi to be, 
<< that wherever it is possible to cempeiiflale the purchaser for angr article 
which diminishes (he vahie of the subject master he must be satisfied 
with such compensatioDy or, to apeak in the usual terms, wherever the 
matter lies in compensatioi^: but I cannot lay down this rule as univer- 
sal^ for a dbse may be so eireumstaneed that the party may have pur- 
chased, purely for the s»ke of the very particular wanting. The case of 
the wharf was nearly this: and if I was to have judged of that case, and 
if it had appeared that the purdiaser was in -a trade in which that wharf 
was essentially useful, and that he made his purcbsoe for ihe sake of his 
trade, *1 should not have thought, that it interfered with the ^ «iqq -i 
general rule, if I had discharged him from his contract, and ^ -■ 

other cases may be put of a similar nature; but wherever the general 
doctrine will apply, the remedy must be in compensation;"' held this 
case to lie within the rule, and ordered ^eeific performance, with com- 
pensation. So in the recent case of Binks v. Lord R6keby,(f ) where 
the particQlars of sale stated, that the estate consisted of about a hun- 
dred and forty acres, of which about thirty-two were tithe-free, and no 
sufficient evidence of any part being tithe-free was produced. Lord 
Eldon held, that the principle, which protects a vendee where he pur- 
chases an estate tithe->free, did not apply to this caise; and he explained 
the reason of his judgment thus: — ^If this had been a case in which 
the greater part of the lands sold had been suli^ct to tithe, I should not 
have followed the doctrine, that the purchaser of an estate, described as 
exempt from tithe, shall be compelled to take it subject to tithe; but 
where only a small part was described as exempt, and the fourth condi*- 
tion of sale expressly stipulated, that errors in description should not 
vitiate the sale, I was therefore of opinion that the purchaser must ac- 
cept the estate." 

So in. Drewe v. Hanson,(r) where the agreement was for the pur- 
chase of an estate, consisting of some farms and also certain tithes de- 
scribed in the particulars *of sale, as «' the valuable corn and ^ ^iqq t 
hay-tithes, of trhe whole parish of Bishop's Lincomb;" it ap- ^ ^ 

pea(;ing that the corn-tithes were paid by an annual composition, that 
the hay-tithes, as to one half, belonged to the vicar, and as to the other 
half were commuted by an annual payment of dS2, the purchaser re- 
fused to complete, ancl brought his action to recover his deposit; where- 
upon the vendor filed a bill for specific performance, and the case came 
before the court, on a motion to dissolve the injunction to stay proceed- 
ings at law. It seems that the corn tithe was the principal part of the 
estate, and that the farms were purchased for the purpose of enjoying 
the corn-tithe estate. The answer also stated that the tenants had con- 
verted arable to meadow, and threatened to convert more. It was hot 
necessary on this motion to decide the question, whether the purchaser 
should be compelled to take the estate subject to compensation; but the 
leaning of Lord Eidon's opinion, and the circumstances on which he 
would finally have formed his judgment, may be pretty plainly inferred 
from his concluding observations: — ** Suppose it proved that thifl farm 
was taken for the purpose of enjoying the corn-tithe principally, that 
the hay^tithe was a very small object, great part of that capable of being 

(9) 2 Swtnit. 222. (r) 6 Ves. 676. 



48 ATKINSON ON TITLS8. 

taken in kind; but a small part^ not much affecting the bargain liable to 
an exemption or modus, the court, in such a case, might decree upon the 
doctrine of compensation. But it will be very different if it turns out 
upon examination, that one or two thousand acres are capable of being 

r *110 1 c^'^^^^^^^ ^^ ^^^ purpose of producing hay; or that a part, 
I- "^ or the *whoIe, may be converted from arable to meadow. 

All those considerations are very material upon the question of com- 
pensation; and it is impossible to determine now, that this will not be, 
within the reach of some of the authorities, a case for compensation;" 
and on these grounds the injunction was continued. 



In particulars or agreements for the sale of lands, it very frequently 
happens that the quantity is misstated; the number of acres, as ascer- 
tained by estimation, differing very commonly from the number as as- 
certained by an actua} survey and admeasurement The particulars, 
f)robably, describe the estate as containing so many acres, <^ more or 
ess,'^ or as << by estimation," containing << so many acres more or less," 
with a condition that if there should actually be more or less, the coo- 
tract is not to be affected by this circumstance; the vendor not to claim 
an increase of the. purchase-money, if the actual quantity should be more, 
nor the purchaser to claim compensation if there should be less. In such 
a case a small difference, as for example, an acre or two in a farm con- 
taining a hundred, either way^ would not be a ground for resisting the 
contract, or claiming compensation on the one hand, or an increase of 
the purchase-money on the other. 

r *lll 1 ^^ Hill V. Buckley,(«) Sir W. Grant has^ stated *gene- 
l- -' rally the principle, on which cases of this description are to 

be decided. Where, observes His Honour, a misrepresentation is made 
as to the quantity, though innocently, I apprehend the right of the pur- 
chaser to be, to have what the vendor can give; with an abatement out 
of the purchase-money for so. much as the quantity falls short of the re- 
presentation. This is the rule generally; as though the land is neither 
bought nor sold professedly by the acre, the presumption is, that in fix- 
ing the price, regard was had on both sides to the quantity which both 
suppose the estate to consist of. The demand of the vendor and the 
offer of the purchaser, are supposed to be influenced in an equal degree 
by the quantity, which both believe to be the subject of their bargain; 
therefore, a rateable abatement of price will, probably leave both in 
nearly the same relative situation in which they would have stood if the 
true quantity had been originally known. 

In Winch v. Winchester,(/) the particular described the estate as 
<< containing by estimation forty-one acres, be the same more or less." 
Sir W. Grant said, << the effect of the words ^more or less,^ added to the 
statement of quantity, has never been yet absolutely fixed by decision; 
being considered sometimes as extending only to cover a small difference, 
the one way or the other; sometimes as leaving the property altogether 
r *\\Q 1 uticertain, and throwing ^upon the purchaser the necessity 
^ -' of satisfying himself with regard to it. In this instance the 

(•) 17 Vm. 401. (0 1 Vet. ana Bea. 376. 
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description is rendered still more loose by the additidn of the words * hy 
estioiation/ The estimated extent of ground frequently proves quite 
different from its contents by actual admeasurement. It cannot be con- 
tended, that the words < estimated' and < measured' have the same mean- 
ing. If a man were told that a piece of land was never measured, but is 
estimated to contain forty-one acres, would that representation be falsi- 
fied by showing, that when measured, it did not contain the specified 
number of acres? The only contradiction to that proposition would be, 
that it had not been estimated to contain so much." In a suit for specific 
performance, the defendant submitted to perform the agreement with an 
abatement for the deficiency of land, relying in support of his claim for 
abatement, upon (among other things as to which the evidence was not 
quite clear) a declaration of the auctioneer in reply to a question publicly 
asked, that the quantity of land was << forty-one acres,-' adding f^ if the 
purchaser does not like to take it so, it shall be measured, and if it prove 
more, the excess must be paid for; if less, an abatement must be made;'' 
which declaration was not, on the evidence, denied by the auctioneer. 
Under these circumstances Sir W. Grant was of opinion, that the de- 
fendant could not be compelled to take the land without an abatement. 

There are other circumstances besides direct evidence, which would 
equally induce the court to *grant an abatement; as for exam- ^ ^. . „ ^ 
pie, in a case where the vendor can be proved to have known ^ •' 

the exact quantity, he wpuld not be allowed under the terms <^ more or 
less" to have the benefit of probably even a very small difference.(t^) Nor 
would he be allowed the benefit of such difference, when from the form 
of the particulars a purchaser would naturally be led to adopt the infer<» 
ence, that the quantity had been ascertained, and was specified with great 
regard to exactness; thus, in a recent case,(v) the estate was described, 
as <^ containing the several quantities aftermentioned, that is to say by 
the plan drawn by »--^ , in the year 1792;" and then pro- 

ceeding to specify the number and particular quantities of each close, and 
concluding << containing altogether about 101 a. 4 r. 29 p." There was 
a deficiency of 2 acres in two closes described, as containing altogether 
8 a. 1 r. 4 p.; and the court held the purchaser to be entitled to an abate- 
ment, as the quantity of each close was specified. A deficiency of 2 
acres on the whole farm, and made up of little differences in the several 
closes of which it consisted, would probably not have afforded any ground 
for abatement; inasmuch as between two surveys, the difference might 
have amounted to so much without imputing blame in any quarter, and 
one survey might in such a case be as nearly correct as the other. But 
an error of 2 acres in two fields, containing together only 8 acres was so 
clearly the result of mistake, or a culpable degree of *negli- p «i 14 1 
gence, as on the commonest principles of justice to entitle ^ -^ 

the purchaser to compensation in a case, where from the minute particu- 
larization of the quantity down to perches, it was impossible he could 
expect to find a deficiency of such a nature. 

In Portman v. Mill,(f£y) the defendant contracted with the plaintiff for 
the purchase of a farm, << containing by estimation 349 acres, or there- 
abouts, be the same more or less." There was in the agreement a stipu- 

(«) Winch V. Winchestor, I Ym. and Baa. 377. 1 

<0} Geii ▼. Wataon, ISth Nav. 1SS5, M8. (v) 3 Roai. 670. 

April, 1838 — F 
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latibn 'Uhat the parties should not be answerable or aecountaUe for any 
excess or deficiency io the quantity of the said premises, and that such 
excess or deficiency (if any there should happen to be) should not vacate 
or afiect the contract, but that the premises should be taken at the quan- 
tity above stated whether more or less.'' The actual quantity of land 
appeared to be about 196 statute acres, exclusive of about 50 acres of 
woodland, so that if the statement in the contract was to be interpreted 
as referring to statute acres, there was a very great deficiency in the 
quantity. It was stated in the bill filed by the vendors that the term 
acres in the contract meant eustomary not statute acres } that the de- 
fendant was well acquainted with the actual extent of the lands, and that 
having entered upon the farm he remained long in possession of it and 
dealt with it in every respect as his own property. The defendant in 
his answer^ among other things alleged, that he understood the estimate of 
r *li^ 1 ^"^"^^^y contained in the agreement as *referring to statute 
^ ^ acres, and that he would not have bought the property, if he 

hiA supposed that customary acres were meant; that he had taken pos- 
session only upon the faith that the contract was to be performed by 
showing a good title to the quantity of land mentioned in it, and that he 
had abandoned the possession as soon as he had discovered the great 
deficiency in the value. 

. The question with respect to this misdescription came before the court, 
incrdentally, on a motion for a reference of title on the coming in of the 
answer, — ^the question being whether this misdescription was such as to 
bring the case within the general rule that there shall not be a reference 
where there are other matters in disf)Ute,--so that it was not necessary 
to decide expressly, whether it would have been a fatal objection to the 
performance of the contract, although it cannot be doubted that such 
would have been its effect, unless qualified by the acts of the parties. 
Lord Eldon's observations however, bear closely upon the general effect 
of such misdescription, — ^ on the face of the contract," observed his 
Lordship, " the vendor proposes to sell the vendee a farm containing by 
estimation 349 acres, or thereabouts, and one question is. what the word 
acre in the agreement means? The defendant says he understood it to 
mean statute acres; the plaintiff alleges, that he meant only customary 
acres, which, according to the custom of that part of the country, do not 
contain much more than one half of the quantity of an equal number of 
r ^\\f% 1 statute acres. As to the stipulation ^in the contract,*— that 
^ ^ the parties shall not be answerable for any excess or defi- 

ciei<)cy in ihe quantity of the land, and that the premises shall be taken 
at the quantity before stated^*— I never can agree that such a clause (if 
there were nothing else in the case) would cover so brge a deficiency ia 
the number of acres as is alleged to exist here." 

Where a leasehold interest is offered for sale, and described as consist* 
inc of so many years << the residue of a term," whereas it consists in £act 
Only of a few years of an old term, and a reversionary term granted by 
another person, this is sUch a misdescription of the vendor's interest as 
precludes his right to a specific performance, unless he will produce the 
original lessor's title. This, it will be observed, is a sort of qualified 
ground of objection, and springs rather from the vendor's unwillingness 
to produce the lessor's title than from the bare effect of misdescription. 
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The point underwest great consideration in the two cases of White v. 
Foljambey(ar) and Deverell v. Liord Bolton.(y) The cases were very 
nearly similar in circumstances. In the fetter case the contract took 
place in IdlO, and the particular represented the plaintiff's interest in 
the premises generally as an unexpired term of 58 years, that interest 
being, in fact, the residue of a term of twenty-one years^ commencing 
from Lady-day, 1732, granted by Sir Thomas Grosvenor^ and of a farther 
term of ^forty-five years and a half, demised by General p n^.^,. •, 
Grosvenor by a reversionary lease, bearing date the 9tfa Dec ^ ' 

1805, and to commence from Lady^day 1823, when the former lease 
would expire. The purchaser called for the original lessor's title, which 
the plaintiff could pot produce,, either to^the original or the reversionary 
lease, upon which Lord Eldon said, ^^ the question is whether under 
these circumstances this is an objection, not to the validity of the con- 
tract, but to relief in this court by a decree for specific performance? I 
have not the least doubt that if a house is put up to sale by the descrip- 
tion of the residue of a term of fifty-eight years, and it proves to be the 
residue of a term of ninety-one years granted near a century ago, and a 
reversionary term of foRty-five years, to commence thirteen or fourteen 
years after the contract, it is utterly impossible that the purchaser could 
either be called upon in this court to accept such a title, or be subject to 
an action."(2) The case, however^ was ultimately decided on another 
ground, so that it became unnecessary to consider what would have been 
the effect of this bare misdescription as a ground for resisting a decree. 



In Spratt v. Jeffery,(a) it appeared that on the 23d April, 1828, the 
plaintiff and defendant entered into an agreement, which so far as is ma- 
terial to be here stated was in the following words: — *^ Wil- - «. .^ ^ 
liam *Jeffery, of Newington Butts, Surry, victualler, doth *- -' 

agree to sell unto William Spratt, of Shadwell, the two leasee and good- 
will in trade of the house and premises now occupied by him, known by 
the sign of the Rockingham Arms, and shop adjoming, situated at New- 
ington Butts, in the parish of St. Mary, in the county of Surry, aforesaid, 
for the sum. of Jg4,250, as he holds the same for the term of twenty- 
eight years frOm Midsummer next ensuing, at the annual rent of J8126, 
and under fair and usual covenants only^" The property in question 
was held under two leases, pne being a lease in possession and valid, the 
other a lease granted in reversion and with a premium, under a power 
enabling only the grant of leases in possession at rack-rent and was con- 
sequently void. It was contended on behalf of the purchaser, that if the 
words '< as he holds the same" were considered as referring to the title 
and not to the occupation of the defendant, it was a misdescription; for 
he did not hold the premises under the two leaaes, inasmuch as the whole 
was held under the first lease, the second being a lease in reversion; the 
defendant had, therefore, misdescribed in the contract the interest which 
he had, and eould not insist upon making the plaintiff take it. But the 
court held clearly that this was no misdescription; Bayley, J., saying, 
<< the defendant agrees t04iell, not the premises for a given term, but the 

(a?) 11 V«L 337. (y) 18 Ve^ 60S, 

(r) 18 Yea. 609. (a) 10 Bam. and Creif. 349. 



52 ATKINSON ON TITLES. 

two leases and good will in trade of the premises^ at a certain sum as he 
r *i 1Q i ^^^^^ ^^^ same for terms of 28 years. One objection made 
L ^ J *on behalf of the plaintiff is^ that this being a bargain to sell 

two leases for the term of twenty-eight years, the leases must be taken 
to be concurrent and not consecutive leases, and that coilsequently the 
defendant contracted to sell that which he had' not. Two cases Were 
cited on this point, but in each of them the language of the contract was 
very different; in each the bargain was to sell the residue of a term. 
Here it is to sell itoo leases and the rent being one, any lawyer would 
at once conclude that the leases were consecutive.'^ 

Where the estate to be sold is copyhold, the vendor will not be bound 
to show the identity between the description in the particulars, and that 
which appears on the court rolls, provided he can show that the estate 
which he professes to sell has always, or at least for a period of sixty 
years, been enjoyed according to the description in the particulars. Thus, 
in Long v. Collier,(fr) the description of the property on the court rolls 
was as follows: ''one messuage and half-yard land, containing ten acres, 
two tofts of land, one messuage, and one yard land, one cottage with a 
' garden, two acres of arable land and pasture, one croft and one close, con- 
taining twenty-one acres, and one close containing twelve acres, and the 
rents of the Buddie of Chilcombe.'^ The description in the particulars 
was, <<A11 that capital messuage, tenement, or farm-house, barns, stables, 
cart-houses, sheds, out-buildings, farm-lands, hereditaments and premises, 

r *120 1 ^^^^^^'^^'^S ^y sdmeasurement *219 acres more or less.'' 
1- ^ The defendant attempted to make out that the description 

oh the court rolls covered only sixty- seven acres, or at most, by some 
variation in the calculation, seventy-one acres, and could not be made to 
apply to 219 acres. On the part of the plaintiff evidence was given that 
the farm in question had passed through a succession of proprietors to 
the plaintiff by the description which now appeared on the court rolls^ 
and under such description had been held by the occupiers for the time 
being for upwards of sixty years past. Sir J. Leach, M. R., was of 
opinion ''that the computation of quantity made by the defendant was in 
a great degree fanciful; that the generality and vagueness of descriptions 
on court rolls were too well known to entitle such a computation to any 
weight; and thiat it was well established by the evidence in this case, that 
the property which was the subject of dispute had continually passed and 
been enjoyed by the description contained in the court roll," and over- 
ruled the purchaser's exception to the title. 



Where the misdescription is so manifest, that the purchaser, by ordi- 
nary care and inquiry, could not have failed to discover it, this will af- 
ford no ground for refusing to complete the contract. Thus, in Bowles 
v. Round, (ir) it was held to be no objection to specific performance, that 
the meadow which was the subject of sale had one footpath across and 
r *I21 1 *°°^^®^ around it; Lord Loughborough *saying, "I cannot 
^ -1 help the carelessness of the purchaser, who does not choose 

to inquire; it is not a latent defect." But when the vendor gives a false 

(6) 4 Rom. S67. (e) 5 Yes. 606. 
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description, the purchaser cannot, in equity, be eompeHcd to cdDprlete; 
and at hw may rescind the contract, or, in other words, recovw his de^ 
posit. Thus, in the case of the Duke of Norfolk v. Worthy, (d) where 
the estate was described as being one ^nile from Horsham, being in fact 
three or /bur miles distant from that place, the purchaser recovered his 
deposit, Lord Ellenborough saying, 'Mhat in eases of this sort he should 
always require an ample and substantial performance of the particulars 
of sale, unless they were specifically qualified. Here there was a clause 
inserted providing, that an error in the deseription of the premises should 
not vitiate the sale, but that an allowance should be made for it This 
he conceived was meant to guard against unintentional errors, not to 
compel the purchaser to complete the contract if be had been designedly 
misled.^' His Lordship therefore left it to the jury, whether this was 
merely an erroneons statement, or the misdescription was wilfully intro« 
duced to make the land appear more valuable from being in the neigh- 
bourhood of a borough town;, in the former case the contract remained 
in force, but in the latter the pbintiff was to be relieved from it, and wa» 
entitled to recover back his deposit. 

So in Leach v. Mullett,(6) which was a sale by ^public auc* ^ »i oa > 
tion, the particulars described two houses as Nos. S ^nd 4, ^ -J 

instead of Nos. 2 aqd 3, but the names of the owoers were correctly 
stated; it was also stated that the taxes of No. 3 were paid by the tenant, 
whereas they were farmed by the landlord. It appeared that Nos. 2 
and 4 were of the same description of houses, but No. 4 in rather better 
repair. On an action against the auctioneer to recover back the deposit. 
Best, C. J., said, << I quite agree with the law as kid down by Lord 
Ellenborough. (y*) If it is a mere error or mis-statement from error, 
then it is cured by the conditions: but there must be,this limitation, if 
the description is of any other property than that intended to be sold, 
though it is made by error, the conditions do not cure it If the plain- 
tiff ^d intended to boy the house sold, notwithstanding the misdescrip- 
tion, I should have thought that you would be justified in finding your 
verdict for the defendant; for I should not su£Sbr the plaintiff to ta^e ad- 
vantage of a mistake by which he was not pi^ejudieed. .... If it was a 
pure mistake, not prejudicing the party, it would be cured by the condi- 
tions; but I think that auctioneers ought to be narrowly watched, lest, 
under the idea of mistake, they cover material matters,^' 

Where the misdescription is of so vague and indefinite a character 
that it would have put a person of ordinary diserelion upon encjuiry, the 
court will apply the maxim ocwea/ emptor; as where the representation 
was, that the property was leasehold, ^renewable on payment ^ ^ro^ l 
of a small fine, or that the estate was nearly equal to free- *- ^ 

hold, these representations are such as oi^ht to put the purchaser upon 
enquiry; but even vague and indefinite representations like these may» 
in connection with other circumstances, assume such a character as to 
become fraudulent; as when the vendor making such indefinite repre- 
sentations knew, in fact, that the fine was large, or that the purchaser 
entertained a diSerent idea of the fine, tbey would be grounds for rescind-^ 



(d) 1 Camp. 937. (a) a Oarr. & Psgrn. 1 1& 

(/) In tk% Uake of Norfolk ▼. Woithy» I Cajnp. 337. 
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ing the contract. Thus in Fenton v. Browne^f^) the property was lease- 
hold, held under Magdalen College, Oxford; and the particulars described 
the estate to be of nearly equal value with freehold, being held by a 
College Lease, for 33 years, from the 6th August, 1791, at a ground-rent 
of £3 7^., and renewable every ten years, upon payment of a small fine: 
the evidence of the agent being, thiat upon being asked by the defendant 
as to the amount of the fine, said, he could not tell; only stating, iVom 
information, the amount of the fine last paid; and refusing expressly^ 
though pressed by the defendant to guarantee that it should not exceed 
JS150, which sum he offered to give towards it, if the vendor would 
pay the remainder. The fine demanded by the College was about J6700. 
The original suit was instituted in May 1803. The question ultimately 
came before the court in the shape of a cause and crpss-cause, the origi- 
r *124 1 ^^^ cause being by *the vendor for specific performance, — 
*- -' the cross^cause by the purchaser, for specific performance, 

and compensation in respect of the difference between £150^ the fine 
alledged to be payable, and the fine that should be actually required. 
Sir W. Grant, after laying down the effect of indefinite representation, 
as above stated, said that the agent's refusal to guarantee the amount of 
the fine as below £150, ought to have put the purchaser upon enquiry. 
His Honour held, therefore. First, that the purchaser had not brought him- 
self within any rule to avoid the contract; Second, if he had he could 
only have rescinded it. The first proposition is very clear, the second 
IS not quite so obvious, because it would appear that circumstances which 
are sufficiently strong to entitle the purchaser to rescind the contract, 
would, at least; afford sufficient ground to resist specific performance. 
His Honour's proposition, however, will be sufficiently intelligible if 
we have regard to the nature of the suit, — and to the relief sought by the 
purchaser. The purchaser did not say << there has been misrepresenta- 
tion; and therefore I cannot be comipelled to complete,'^ but he said ^Uhere 
has been misrepresentation, and I seek to have the contract <K)mpleted, 
with a deduction out of the purchase-money to the amount of that mis- 
representation,'^ — ^a species of relief to which a purchaser is not entitled, 
where the effect of the misrepresentation is so considerable, as it was in 
this case. It is therefore simply with reference to the particular circum-. 

r *125 1 ®^^^^®^ ^^ ^^*^ ^^^^> ^^^^ ^^^ Honour's proposition, *that the 
^ -* purchaser could only have rescinded the contract must be 

understood. 

Where the estate purchased consists of land, and this is represented 
falsely to be in a state of high cultivation^ or of houses which are stated 
to be in good repaii^, not being so, these circumstances of misrepresenta- 
tion will be subjects of compensation, unless there be something very 
special in the case; as if the house had been purchased for immediate 
residence, and, in consequence of the state of the repairs, that object 
Was defeated, the court might refuse to enforce the contract with com- 
pensation. The eircumstances, however, must be very strong which 
would induce the court so to act, because if a purchaser wanted to have 
a house for immediate residence, it would plainly beiiis duty to make 
proper enquiry. 

Thus where the subject of sale was an Advowson, and the particulars 

iff) H Vw. 144- 
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contained a description of the situation, number of acres, &c., adding 
*< avoidance of this perferment is Irkeiy to occur soon,'' but made no 
mention of the incumbent; it was stated, in explanation, by the auc- 
tioneer, <<that the liring would be void on the death of a person aged 
eighty-two." In point of fact the then incumbent was only thirty-two, 
and expected to be presented to another living, on the death of its in- 
cumbent, who was eighty-two. On a bill by the vendor. Sir W. Grant 
decreed specific performance, saying, that he *< thought the representa- 
tion made by the printed particulars so vague and indefinite, that the 
court could not take ^notice of it judicially, and that its only p ^. ^g ^ 
effect ought to have been to put the defendant upon making ^ ^ 

inquiries respecting the circumstances, under which the alleged avoid- 
ance was likely to take place, previous to his becoming the purchaser. That 
such a representation was capable of being supported by the fact either 
of the incumbent being old or infirm, or by various collateral circum- 
stances. His Honour compared this representation to that made in a case 
lately before him, respecting the purchase of a leasehold estate, w^hich 
was stated in the particulars to be renewable < on the payment of a small 
fine;' leading to the question, < What is a small fine?' with reference to 
the circumstances of the property, and the expression being so vague 
that no importance whatever could be attached to it.(A) 

So when the particulars of sale described the premises as *<a copyhold 
estate, consisting of seven dwelling houses with gardens, on a ground- 
rent lease, at 40 guineas a year," the premises in question being in fact 
let on a lease in the ordinary way iat rack-rent; Lord Eldon held, that 
<<the subject of the contract did not answer the vendor's description of 
it; and that in a point so material as to exclude the doctrine of compensa- 
tion."(i) 

Where a purchaser contracts for an estate under a false description, and 
with a knowledge that the description was false, in such a case the court 
will neither suffer him to be off his bargain, nor grant *him ^ «i 07 -t 
compensation. This was settled in Dyer v. Hargrave.(Ar).'- -I 

In that case the estate was represented as lying within a ring-fence. Sir 
W. Grant in giving judgment, after alluding to some other misrepresenta- 
tions, which clearly laid in compensation, proceeded thus: — "It is not 
quite so certain. that a precise pecuniary value could be set upon the dif- 
ference between a farm, compact, in a ring fence, and one scattered and 
dispersed with other lands; but in this instance, the purchaser is clearly 
excluded from insisting upon that, as an objection to complete the con- 
tract. He saw the farm before he purchased; he was willing to purchase 
it by private contract: he had lived in the neighbourhood all his life. 
This variance is the object of sense. He must have known whether the 
farm did lie in a ring-fence, or not. It is sworn by one witness that it 
was distinctly pointed out to him, that there were fields belonging to other 
persons lying intermixed. But independent of that he could not conceive 
himself purchasing any thing in a ring-fence, for the evidence of his 
own witnesses shows, that there are 30 or 40 acres of others intermixed 
above his 150 acres; and he does not pretend that he thought the farm 
larger than it turns out to be. He had repeated opportunities of going 

(A) Trower v. Newcome, a Met. 706.^ (») Stewart ▼. AlUston, 1 Mer. 26« 
i^k) 10 Yea. 508. 
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over the farm. If he acquiesces in the situation of what he purchased, 
and goes on with the treaty, he cannot afterwards get rid of the contract 
r *i2ft 1 ^^^^^^^ compensation is to be *made is a difierent coo* 
*- ^ sideration. Upon the same ground, that the defendant can- 

not get rid of the contract on account of the difference in the description 
of the farm, he cannot be entitled to compensation, for it was an object 
of sense. He could not be deceived. He could not have an imperfect 
knowledge, for if he had any knowledge that anything was mixed witb^ 
the subject of his purchase, that puts an end to the description, and if I 
give him compensation, having that knowledge, he gets a double allow* 
ance; for if he has knowledge that what he proposes to purchase does 
not answer the description, it must be taken that he bids so much the 
less/' 

A condition in the articles << that any error in the description shall nofe 
vitiate the sale, but compensation shall be made,'' extends only to cases, 
which afford a principle on which compensation can be estimated. Thus, 
in a case where the property was described as << the reversion of J@2000 
after the death of a person aged sixty-six," and by a memorandum in 
writing on the back of the particulars made at the time of the sale, it was 
stated, that if the party on whose life the reversion was dependent should 
have children, the reversion would be defeated. In point of fact the 
party, on whose death the reversion was expectant, was only of the age 
of sixty-four, and Lord Tenterden, under the circumstances of this case, 
expressed himself to be clearly of opinion that this objection was fatal. 
His Lordship said, << In the case of a reversion simply expectant on the 
r *\2Q 1 ^CA^h of an individual, if a mistake be made in his *age, a 
I- •' compensation may be made under the condition, for the dif- 

ference of value may be computed; but where there is an additional con" 
tin^eney^ such as that of the birth of future children, in this case the 
difference of age alters the likelihood of that contingency, and in such a 
case, therefore, no estimate can possibly be made of the dififejrence of 
value between tlie thing described and the thing sold, and the contract 
Itself must be vacated."(/) 



It has been already observed, that where either party to a contract 
refuses to perform it, the other has a remedy either at law or in equity. 
The latter being for the most part so imperfect, and so partially adapted 
to the relief which the parties require, is, comparatively, but seldom xe- 
sorted to. A very slight advertence to the nature and effect of legal 
remedies for breach of contract is all that could be properly introduced 
into these pages, and for the very little, which is intended to be said on 
this subgect, the present seems to be the proper place, (m) 

(/) SlMiwood V. RobiiM, 1 Mood. & MaUr. 194. 

(m) A person contracting to sell an estate undertakes two things, — first, to perforiB the 
contract ; second, to make a good title. He is eqnallj gaihy of a breach of his undertaking* 
by expressly refusing to complete, as by being unable to make a good tide, or voliurtarUy 
placing himself in a situation which disables bim from performing his agreement. With 
regard, however, to the purchaser's remedy at law, the effect of these two modes of refusal is 
different, and nrnterial to be attended to ; inasmuch as, in the former case, the purchaser can- 
not bring his action to recover damages for breach of the contract without a previous tender 
of a conveyance, and the purchase-money ; — in the latter, that is where a bad title is shown. 
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*Where the purchaser refuses to complete^ the vendor can ^ «i qa i 

bring his action for breach of contract, *and if he have been ^ ^ 

guilty of no misconduqt, and produce a clear title, will re« ^ ^.„. -. 

cover such damages, as, under the circumstances of the case *- -■ 

or the vendor has sold the estate to another person, so that he has incapacitated himself from 
completing the parchase, he may bring his action without such previous tender (Knight ▼• 
Crockford, 1 Esp; Ga. 1 89, see Diike of St. Albans ▼. Shore, I H. Bl. 270.) 

Although the nature of the circumstances be such that equity cannot enforce the contract 
at the suit of the vendor, yet he may in some cases, even after his bill has been disDiissed» 
bring his action at law for damages: but where it appears to the court that the vendor is en- 
titled to relief at law, it is usual to dismiss his bill, without prejudice to his right to bring an 
action. Even if this direction be not added, the court will on a proper case restrain {»roceed- 
ingsat law by injunction. When the purdiaser's bill is dismissed, it is in no case necessary 
or proper to add such^direction, because on whatever ground a bill at his suit may be dismissedy 
he retains his right to recover'the deposit. 

In agreements for purchase the intention of the parties must in general be, that the cove- 
nants to make a gOod title, and convey on the one side, and to pay the purchase-money on the 
other, shall be dependent; they are accordingly always so constructed by the courts in the 
absence of express stipulation to the contrary. At law, therefore, if either party wish to com- 
pel the other to observe the contract, or to recover from him damages for the breach of it, 
he first makes his part of the agreement precedent ; for he cannot proceed against the other 
without having actually performed the contract, or done all, that in him lays, .towards that 
purpose. 

According to the universal practice of the profession, the conveyance is, in the absence of 
express agreement, prepared by the purchaser, a practice which has arisen out of the length 
and difficulties of modern titles and the refinements of modern coveyancing,— the more natu- 
ral course appearing to be, that the conveyance should be prepared by the vendor. Con- 
tracts for sale generally provide expressly, that the vendor shall make out a good title, but 
whether there be or be not such express provision, the nature of the transaction necessarily 
implies that he shall do so. In pursuance of this agreeinent, whether express or implied,* 
it is the duty of the vendor to exhibit the muniments of his title to the purchaser. Till a com- 
paratively recent period, it was the practice for the vendor to hand over the deeds to the pur- 
chaser, and for the solicitor of the purchaser to prepare an abstract of them at his client's ex- 
pense, such abstract being compared with the deeds themselves by the counsel before whom 
they were laid on behalf of the purchaser. As titles became more complex, bythe increasing 
length of modern deeds and the multiplicity of their provisions, this practise gradually chan- 
ged, and at the present day the abstract is always prepared by the vendor's solicitor and at 
the vendor's expense, unless there be an agreement to the contrary ; the abstract is then 
banded over to the purchaser's solicitor, whose duty it is to compare it with the original 
deeds. To enable him to do so the vendor must produce the originals or procure access to 
them, and bear the expense of all journies necessarily undertaken hy the purchaser's solicitor 
forlheir examination. 

The purchaser having satisfied himself as to the title, it would soon occur to the parties as 
being a very convenient coarse for the counsel who had investigated the title to prepare also the 
conveyance,— and it has now become the settled rule of the profession and a principle of the 
courts, that the conveyance shall be prepared by the purchaser. 

It follows therefore that in ordinary cases of contracts for land, it is the duty of the vendor 
to make a good title, and execute or offer to execute the conveyance ; it is the duty of the pur- 
chaser to tender a conveyance and the purchase-money. 

Hence, then, it is not necessary for the vendor before he brings an action for the purchase- 
money to tender a conveyance, it is sufficient that he has executed the conveyance, or offered 
to execute, unless the purchaser have discharged him from so doing (Jonef v. Berkley, Doug. 
684 ; Phillips v. Fielding, 2 H. Bl. 123 ;^ so, on the other hand a purchaser cannot maintain aa 
action for his deposit, or damages otherwise sustained, without a previous tender of a conveyance 
and the purchase-money (1 Esp. Ca. 191 ; ex parte Hylliard, 1 Atk« 147,) except in the case 
of a naked refusal to proceed by the vendor. 

Although, according to the practice of the profession, it is die business of the purchaser to 
prepare and tender the conveyance, and therefore it is clear on principle, that a vendor need 
not tender a conveyance previous to filing a bill or bringing an action, yet it is better that 
the question should not be raised ; and accordingly it is always, except through aocident or 
mistake, expressly provided by the agreement, that the conveyance shall be prepared by and 
at the expense of the purchaser, in which case it is clear by the terms of the contract that 
the vendor may file his bill or bring his action without tendering a conveyance (Hawkins v. 
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r *i^d 1 *^^ ^^y appear to have sustained; but where an action fo 
1^ *^^ J inreach *of contract is brought by the purchaser, he will, ii 



for 
in 
r *M^ 1 SP^^^y feeover only his deposit, and such expenses *as he 
I- -' may have been put tb in investigating the title, but no dam- 

[ *IS4 ] ages for the loss of his bargain. 

In contracts of purchase, the vendor and vendee, in the absence of 
special circumstances, are to be considered as acting at arDi'*s length; and 
benee, although the vendor will not be allowed to practise any artifice 
for the purpose of concealing defects, or to make such representations as 
may have the effect of throwing the purchaseroff his guard, yet, on the 
other hand, where the means ot information as to the facts and eircum* 
stances affecting the value of the subject of sale, are equally accessible to 
both parties, and neither of them does or says any thing tending to im* 
pose upon the other, the disclosure of any superior knowledge, which 
one party may have over the other, is not requisite to the validity of the 
contract,(n} — there being no breach of any implied confidence, that 

Kemp, 8 East, 410 ;) it has been decided, even, that where the agfeement mereVf previdiae 
that the eonveyanee ^all be at the expense of the purchaser, yet theparehaser,-iiiidnr such a 
direction, must also prepare the conveyanee (Seward t. Willoek, 6 East, 198.) 

Where a purchaser has been let into possession under the agreement, or consistently with' 
it, the relation of landlord and tenant is not thereby created ; and henee iteeems to be donbt- 
ful whether if t^e vendor should be unable to make a good title, he can in any case maintain 
an action against the purchaser for the intermediate profits (Peake's Ca. 19S, KirUand ▼. 
Pounsett, 2 Taunt 46 but, on the other hand, as the possession is lawful, and with the 
consent of the owi^r or the estate, ejectment does not lie against the purchaser without a 
demand of possession and refusal to quit (Doe ▼. Jackson, 1 Bam. db Cress. 448' () unless 
there was at the time of his taking possession, an agreement that he should quit, if he did not 
pay the purchase money, on a given day, or the like; in which case, the agreement opera- 
ting in the same manner as a clause of re-entry on breach of contract in a lease, ejectment 
will lie against the purchaser without notice on the non-performance of his agreement (Doe 
▼. Bayer, 3 Camp. 8.) 

In general, a court of law will not notice a trust, and so strictly is this rule observed, that 
a case directed firom Chancery, will not be answered unless stated, as arising upon limitations 
of legal estates. Hence, having regard to this rule, it was for a long time a question whe- 
ther, on an action by the purchaser for damages, it was competent for the court to notice 
equitable objections to the title. 

Lord Kenyon actually held in one case (AUpaasv. Watkins, 8 T. R. Ma,) that where 
the purchaser' is plaintiff, e court of law could not enter into equitable ebjections to the title; 
a decision, it will readily be admitted, sufficiently absurd, but it is now clearly settled that 
equi|able objec^one will be noticed in an action fov damages on the contract. In Maberly v. 
Robins, < I Marsh. 958, 8. C. 5 Taunt, 636) Oibbs, C. J. , said, ** The question ie whether the 
contract were merely for a good title, or for a legal and equitable title. Now the words of the 
conditions are, that a good title shall be made out at the vendor's expense. What can the 
meaning of that be, except that thei^e shall be a good title, both in law and equity 1 The 
vendor, therefore, not having made out a good equitable title, the contract on the part of the 
defendant is broken. It is true, that we are in a court of law ; hot we are on the question, 
whether the contract have been complied with. According to the defendant's doctrine, if an 
estate be devised te A. and B . in trust for C, it might be sold by A. and B. only, since they 
ooold give a legal title to it without the concurrence of C. And if this principle were to be 
followed up, the defendant might bring an action for the remainder of the porobase-money." 
The Test of the court concurr^ with this opinion. Mr. Justice (^ambre observing that there 
was no reason why queetioiis respeeting equitable title should not come incidentally before a 
court of law. 

If a purchaser seek, to recover his deposit en the ground of an equitable objection, he 
must come, of course, with a trust clearly established, as matter of fact ; for if he come 
with a doubtful equity, he must first get that established before he can seek upon sueh a ground 
to recover damages as f(»r defect of title. 

(n)^ See Chancellor Kent's Commentaries on American Law, 9 vol. 380, for a very able 
discussion of the mutual obligations of vendor and vendee ; and see Laidlaw v. Organ (9 
Wharton's Rep. 178,) tiieie dted. 
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either parly will not avail bimaelf of bis superior knowledgOi liecause 
neither party reposes such coofideoee, unless specially tendered or re* 
quired. <' The common law,^^ to adopt the language of Chancellor 
Kent, << affords to every one a reasonable protection against fraud in 
dealing; but *it does not go the romantic length of giving ^ «.^^ ^ 
indemnity against the consequences of indolence and folly, 1* J 

or a careless indifference to the ordinary and accessible means of infor- 
mation. It reconciles the claims of convenience with the duties of good 
faith to every extent compatible with the interests of commerce. This 
it does by requiring the purchaser to apply his attention to those par- 
ticulars, which may be supposed within the reach of his observation and 
judgment, .and the vendor to communicate those particulars, which can- 
not be supposed to be immediately within the reach of attention. If 
the purchaser be wanting in attention to these points, when attention 
would have been sufficient to protect him from surprise or imposition, 
the maxim caveat emptor ought to apply; even against this maxim he 
may provide by requiring the vendor to warrant that which the law 
would not imply to be warranted; and if the vendor be wanting in good 
hiihf ^cies servanda is a rule equally enforced at law and in equity;^ 
and, therefore, although the purchaser cannot recover damages on the 
contract, he may, if the contract has not been completed by actual con- 
veyances and payment of the purchase^money, refuse to go on, and 
equity will not interpose. against him; and if the contract have bpen ac- 
tually completed be may recover damages in an action on the case. 
Thus, in Pickering v. Dawson,(o) Gibbs, J., mentions a case of the sale 
of a house in South Audley Street, *where the seller being ^ ^.^.^g <• 
conscious of a defect in a main wall, plaistered it up and pa- I- -1 

pered it over; and it was held, that as the vendor had expressly conceal- 
ed it, the purchaser might recover. 

It will ms^ke no difference that the misrepresentation relates to mat- 
ters, of which the purchaser might have informed himself by due in- 
quiry, if the conduct of the vendor and the general tenor of the trans- 
action were such as to throw the purchaser off his guard,— -or if the 
purchaser have stated distinctly to the vendor that he will trust to his 
representation of the property. Thus, in Lysney v. Selby,(j9) which 
was an action by a purchaser against the vendor for fraudulently repre- 
senting that certain houses were then demised at the yearly rent of J)6S, 
they being, in fact, let at the yearly rent of £52 10.9. only, by means 
whereof the purchaser had been induced to give a much larger price 
for them, than he would otherwise hav^ done; on motion, in arrest of 
judgment, after verdict for the plaintiff, it was Laid down by Lord Holt, 
that << if the vendor gives in a particular of the rents, and the purchaser 
says he will trust him, and inquire no farther, but rely upon his parti- 
cular, then, if the particular be false, an action will lie." 

Where the whole matter passes in parol, all that is said may some- 
times be taken together, as forming parcel of the contract; though not 
always, because matter, talked of at the commencement of a bargain, 
^may be excluded by the^ language used at the termination. ^ «.Ay n 
If the contract be in the end reduced into writing^ nothing t -1 

which is not found in writing can be considered as part of the contract. 

(o) 4 Taunt. 785. {p) 2 Lord Saym. 1116. 
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A matter antecedent to and dehors the writing, may, in some cases, be 
received in evidence, as showing the inducement to the contract; sach 
as a representation of some particular quality or incident to the thing 
sold. But the buyer is not at liberty to show such a representation, un« 
less he can show that the seller, by some fraud, prevented him from 
discovering a fault, which he, the seller, knew to exist.(7) Where, 
however, such previous misrepresentation, as to the value or other col« 
lateral circumstance relative to the property, has been made, it is of 
course perfectly immaterial, that it is not ultimately embodied in the 
written contract* In Dobell v. Stevens, (r) which ai^Dse on the sale of a 
public house, there was misrepresentation as to the amount of rent and 
the value of business done, which was the phintiff's inducement to make 
the purchase: no notice of these misrepresentations was taken in the 
conveyance of the premises, or in a written memorandum of the bargain 
after it was made; and it seems to have been thought that this would 
make a difference, with respect to the purchaser's right to recover dam* 
ages; but Abbot, C. J., held clearly otherwise, saying, <<the repre- 

r *138 1 '^^'^^^^^^^ ^^^ °^^ ^^ ^°y inatter *or quality pertaining to the 
>- ^ thing sold, and therefore likely to be mentioned in the con- 

veyance, but was altogether collateral to it" 

The doctrine that a purchaser shall, in an action for damages, only 
recover his deposit and costs, is very clearly laid down by Sir W. Black- 
9tone in Flureau, v. Thornhill,(s) where this Learned Judge says << that 
these contracts are merely upon condition, frequently expressed, but a/- 
tvays implied^ that the vendor has a good title. If he has not, the re- 
turn of the deposit, with interest and costs, is all that can be expected.'' 
The nature of this rule, and the extent of it, are very plainly to be col- 
lected from the reason which is given for it: and seems to furnish a clear 
ground of distinction from a recent case, which does not appear to have 
given entire satisfaction. If the person in the possession of an estate in 
the ordinary way, by descent or purchase, and, believing himself to have 
a title, offers his estate for sale, and it turns out upon investigation that 
he has not a title, this seems to be rather his misfortune than his fault, 
and it would be a harsh administration of law which gave the purchaser 
damages for breach of contract when the plaintiff had not the power to 
fulfil it. But where a vendor, not being in the ownership according to 
the ordinary acceptation of that term, but merely entitled under a con- 
tract, undertakes to sell an estate, he undertakes to sell that which, in 
r *139 1 ^^® estimation of a court of *law, is not his own, — ^the doc- 
•- J trine of ownership under a contract being merely equitable, 

— and, consequently, he is, in a sense, guilty of a fraud upon the pur- 
chaser, by representing himself as having a right to that which, in the 
contemplation of a court of law, belongs to another person. In such a 
case, the purchaser having been, as it were, deluded by the condpct of 
the vendor into a nugatory contract, it seems very reasonable that he 
should be made to pay in damages for the consequent inconvenience and 
disappointment he has imposed on the purchaser. 

On these grounds the decision of the Court of King's Bench, in the 
late case of Hopkins v. Grazebrooke,(/) will be very clear, though it has 

(q) Kain ▼. Old, 2 Barn. & Cress. 434. (r) 3 Barn. & Cress. 366. 

(«) 2 Sir W. Bl. 1078. (/) 6 Barn. 6l Cress. 31, 
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been treated by. Sir Edward Sugden as <^ likely to tend to much litrga- 
tion before, the distinction which it introduces is thoroughly under- 
stood.'^(w) There the vendor had contracted for the purchase pf an 
estate^ but before he had obtained a conveyance, put up the estate for 
sale in lots by auction, and engaged to make a good title by a certain 
day, which he was unable to do, as his vendor never made a convev* 
ance to him; the Court of King's Bench held that a purchaser might, in 
an action on the agreement for sale, recover not only the expenses he 
had incurred, but also the damages he had sustained by not having the 
contract carried into effect. Lord Tenterden, with reference to Sir W. 
Blackstone's dictum, said, ^< upon the present occasion I will ^ ^ 
only *say, that if it is advanced as a general proposition L ^"1 
that where a vendor cannot make a good title, the purchaser shall re- 
cover nothing more than nominal damages, 1 am by no means prepared 
to assent to it: if it were necessary to decide that point, I should desire 
to have time for consideration; but the circumstances of this case differ 
very materially from that in Sir W, Blackstone's Reports. There the 
vendor was the owner of the estate, and an objection having been made 
to the title he offered to convey the estate with such title as he had, or 
to return the purchase-money with interest. Here no such offer was 
or could be made. The defendant had unfortunately put up the estate 
to auction before he got a conveyance. lie should not have taken such 
a step without ascertaining that he would be in a situation to offer some 
title, and having entered into a contract tp sell without even the shadow 
of a title, I think he must be responsible for the damage sustained by the 
breach of his contract.^' 

The distinction between these two classes of cases seeins to be very 
clear. Where a purchaser brings an action against a vendor to recover 
damages, such damages shall be measured by the deposit and his ex- 
penses, if the ground of the action be, that the vendor cannot complete 
because of inability to show a clear title; but if the vendor's breach of 
contract results from his own misconduct or undue precipitancy, as 
where, for instance, he had subsequently conveyed the estate to another 
person, as in Daniels v.Davison,(t;)*or where he has entered p ^».., , 
intaa contract before he became at law the owner of the es- I- -I 

tate, there the purchaser shall recover not only his deposit and ex- 
penses, but also such damages as may compensate him for the loss he 
has sustained by not having his bargain completed. 

The preceding observations had been written before attention was 
called to the late case of Walker v. Moore,(t^) v^hich seems to accord 
entirely with what has been stated above, and will probably put an end 
to any doubt as to the circumstances under which a purchaser will be 
allowed to recover damages on the contract. In this case the plaintiff, 
having agreed for the purchase of certain farms and messuages in the 
county of Lincoln, after the delivery of the abstracts, which, on the 
face of them, showed a good title, but before they had been compared 
with the originals, re-sold part of the estate purchased at a considerable 
advance. On examining the original documents, they disclosed a de- 
fect of title as to one-twentieth undivided part of the whole estate, in 

(u) Vend. &, Parch. 8th ed. 333. (v) 16 Ves.^ 249. 

(w) lu Barn. &. Crew. 416. 

April, 1838.— G 
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tsoateqaenee of which the Bub-purchaiers refinred to complete: and the 
question was, whether the plaintiff was entitled to recover damages 
against the original vendor for the loss of the beneficial snb-contracts he 
had entered into, and in respect of his liability for damages to the aob^ 
purchasers. In ihe course of the argamenty Bailey, J., having aAed 
r *142 1 ^^ counsel for the plaintiff, << whether *he had any right to 
L ^^^ J sell before he knew that he had got a good title?" << whe- 
ther the plaintiff was entitled to recover more, than the damage done by 
the misrepresentation of the title in the abstract?'' and << whether the 
loss of a good bargain could be considered such damage?" delivered his 
judgment as follows: — « The case of Hopkins v. Orazebrooke i« very 
different from this. There the defendant had sold property as his own 
which was not so, and the court was of opinion, that the defendant be* 
ing in fault by representing himself as the owner of the property, the 
plaintiff's right was not restrained to nominal damages, and there the 
principle on which the jury assessed the damages is not stated. Here 
the defendants undertook to make a good title, and they might honestly 
think, that they should be able to do so. It turned out that they eould 
hot, and consequently the contract was broken, and they were liaible to 
an action. The plaintiff, however, must show that the damages, which 
he seeks to recover arose from the acts of the defendant, and not from 
His own haste. Now» looking at the coui^se of the proceedings, it ap- 
pears that an abstract was delivered in August, and the objections made 
to the title, as there set forth, were answered in September; but the ab- 
stract was not then examined with the deeds, and until that had been 
done the plaintiff was not justified in acting upon the title shown -on the 
abstract. If it had been examined with the deeds, and found eorrect^ 
the plaintiff might perhaps have been justified in acting on the faith of 
r *143 1 having the estate; *and if, after that time, he had made a aob- 
^ -' contract, I think he would have been entitled to recover the 

expenses attending it, if it failed in consequenee of any defect in the 
title of his vendor* And further, if there were maila fides in the origin 
l^al vendor, (but not otherwise) I am not prepared to say, than the pur- 
chaser might not recover the profit, which would have arisen from the 
re-sale. But if premises for which a patty has contracted, are by him 
offered for re-sale too soon, that is at his own peril, and the damage, if 
any, resulting from such offer, arises from his own premature act, and 
not from the fault of his vendor. Here 1 think the plaintiff was pre- 
mature, and therefore cannot recover." ' 

The opinion intimated here, that if the purchaser had compared the 
abstract with the original documents, previous to there^sale> he might 
have been entitled to recover damages for the \KiiA of the bargHfiu, will, 
perhaps, on examination, hardly appear tenable. Mr. Justice Littledale 
observed, with respect to it, that he was not prepared to aay, that if sneh 
examination had been made, the plaintiff eould have recovered, adding^ 
<< it seems to me contrary to the policy of the law that a nivan should offer 
an estate for sale before he has obtained possession, and ^ codvey- 
ance."(ar) 

(x) Ibid. 423. The lame opinion appears to have been thrown ont more decidedly by this 
judge in the coane of the aigoment^ when he obtenred, "it ia contrary to the l^olicjr of th« 
law that a man should tell hia estate before he has a title and possession.*' This seeme to b0 
the sound view of the question, and flows naturally from the policy which produced the stat- 
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«(2) Of Mistake. [ *144 ] 

Where a contract is entered into under circumstances of clear nustake 
or 8urprtse,(y) it will not be enforced; except in cases where the mistake 
is such as does not materially affect the substance of the agreements and 
there has been perfect good faith in the party seeking specific perform- 
ance of it. 

*Thus in a ease where the estate was described as freehold, r «i 45 n 
and consisting of one hundred and eighty-six acres, of which ^ , ^ 
forty-^five were by mistake described to be a compact farm, and the rest 
a park, it appearing after the sale, that about two acres in or near thecen* 
tre of the park were not freehold but leasehold, and the lease having ex- 
pired, were at the time of the sale held only from year to year. The pur* 
chaser, after a good deal of treaty for an exchange of these two acres, the 
success of which was defeated principally through his own conduct, and 
also after po98ession forcibly taken by him, at the time fixed by the par* 
ticulars of sale, and pending the negotiation for an exchange, finally re- 
fused to complete, and a bill was filed by the vendor. Lord Thurlow, 
who seems to have formed no very favourable notion of the conduct of 
the purchaser, yet thought himself bound by theruleof the court to allow 
some compensation for these two acres, saying that he should direct the 
master to look into the contract, and if the master thought as he did, he 
would not allow more for these two acres, than if they << lay in the mid- 
dle of a waste at the farthest end of the kingdem."(z) 

If one party think that he has purchased limdfide what the other party 
thought he had not sold, this is a ground to set aside the contract, in order 
that neither party may be damaged; as it would be *impossi- p *\ACi i 
ble to say that one shall be forced to give that price for part L ^^^ J 
only, which he intended to give for the whole; or that the other shall 
be obliged to sell the^whole for a consideration which he intended to be 
the price of part only. (a) Upon this principle, perhaps, may be ex-^ 
plained a case(6) which has met with some disiaipprobation. The sale wa» 
of fr remainder expectant on an estate tail, both parties under a mistake 
considering that the remainder had not been barred. In point of fact, a 
recovery had been suffered before the contract. The court, on the ground 

mte of Maintemofse (32 H«n. 8, e. 9,) whicli enacts <« that no one shall sell or purchase any 
pretended right or title to land* unless the vendor hath teuived the pn^B thereof for one 
•whole year before such gprant, or hath been in actual possemon of the land or of the reversion 
or remainder, on pain that both vendor and purchaser shall each forfeit the value of such land 
to the king and the prosecutor." In equity, however, the sub-contract has th^ same validity 
as the original contract '* It is extremely clear,'' observes Lord Eldon, in l^ood v. GriiBth 
(1 Swanst. 55,) ** that an equitable interest under a contract of purchase may be the subject 
of sale. A person claiming under that contract, becomes, in equity, a trustee for the persons 
mrith whom he afterwards contracts; without entering into any covenants for tluit purpose, they 
are obliged to indemnify him from the consequences of all acts which he mustejEeoute for Aeir 
benefit^; and a court of equity not only allows, bat actually compels him to permit them to 
use his name in all proceedings for obtaining t^e benefit of their contract. If I were to 
suffer this doctrine to be shaken by any reference to the law of champerty or maintenance, I 
should violate the established habits of this court, which has always given to parties entering 
into a sub-contract, the benefit which the vendors derived from the primary contract" See 
Hitchios V. Lander, Coop. 34. 

(y) 8ee Stanley v. Robinson, 1 Russ. dc M. 627. 

(z) Galcraft v. Roebuck, 1 Ves. jun. 321. (a) Calverley v.WilIanM> 1 Ves.jun. 210. 

{b) mtchcock V. Giddings,4Price, 135. 
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of mistake, set it aside, releasing the purchaser from a bond which he had 
given for the purchase-money, and compelling the seller to repay the in- 
terest which he had received. The Chief Baron, in giving judgment, 
said:— -'^ That if a person sells an estate, having no interest in it at the 
time, and takes a bond for securing the payment of the purchase-money, 
that is certainly a fraud,({r) although both parties should be ignorant of it 
at the time. Suppose I sell an estate innocently, which, at the time, is 
*ia7 1 *c*"^'b' swept away by a flood, without tny knowledge *of 
I- ^ the fact, am I to be allowed to receive £5fiQ0 and interest, 

because the conveyance is executed, and a bond given for that sum as the 
purchase-money, when, in point of fact, I had not an inch of ground to 

sell?" 

Both these propositions are probably open to observation. With re- 
spect to the bond, it is plainly immaterial to the merits of the question, 
whether the money have been actually paid or only secured. It has been 
said by a great authority, that *' both these cases, when they arise, will 
deserve great consideration before they are decided in favour of the pur- 
chaser." Probably they may, but on the broad principle of natural jus- 
tice, it seems reasonable, that in all cases of this kind, where a contract is 
entered into by parties who are equally ignorant of the fact that the ven- 
dor has nothing to sell, equity can only be fairly administered by setting 
aside the contract, and restoring both parties to the situation in which 
they were, previous to entering into'it. 

When a party having a right to an estate purchases it from another 
person, in ignorance of his own title, the vendor will be compelled tore- 
fund the purchase-money with interest from the time of -filing the bill, 
although there may not appear to be any fraud. Thus in Bingham v. 
Bingham, (t/) one John Bingham among other things devised an estate 
tail in certain lands to Daniel his eldest son and heir, limiting the rever- 

^ 1 ^^^^ in foe to his own heirs. *Daniel left no issue, but de- 

[ ^^^ J vised the estate to the plaintiff in fee. The bill stated, that 
the latter being ignorant of the law, and persuaded by the defendant and his 
scrivener and conveyancer, that Daniel had no power to make such 
devise, and being also subjected to an action of ejectment, purchased the 
estate of the defendant for J880, and that it was conveyed to him by lease 
and release. The bill wad to have this money repaid with interest. The 
defendant, by his answer, first of all insisted that Daniel had no poiVer to 
make such devise; but if he had, he urged that the plaintiff should have 
<< been better advised before he parted with his money, for that all pur- 
chases were at the peril of the purchaser.'' The decree was for the mo- 
ney with interest and costs. 

In Twining v. Morrice,(e) an estate had been knocked down to a per- 
son at an under-value, under an erroneous impression among the bye- 
standers and bond Jide bidders, that he was a puffer; <' by an inadvertent 
act/' said Lord Kenyon, << Mr. Blake was in a situation that hurt the 

(c) TMs clearly it cannot be: fraad implies an intention to deceive. There can be no fraud* 
therefore, where both vendor and vendee are equaUj ignorant. It i« a mistake of the same 
kind, and differing only in degree from that of the case bona Jide of a purchaser thinking he 
had bought what itie vendor as clearly thought he had not sold. 

(d) 1 Yes. sen. 126 ; and see Mr« Belt's Supp. 79. See Morse v. Faulkner, 3 Swanst. 

429, n. 

(tf) 2 Bro. C. C. 326. 
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sale, and was put into that situation by Mr. Twining; it is, therefore, 
not such a case as I can decree specific performance. I will not set aside 
th^ contract, but will leave the plaintiff to his remedy at law/' 

In Mason v, Armitage,(/) another leading ease of the same class, there 
was a reserved bidding, and that any body who should bid iS40 above it, 
should have the estale, which was communicated to the eom- ^ i^. .^ ^ 
pany *upon a request made by them in consequence^ of an !> -* 

erroneous notion that the plaintiff was a puffer, — the reserved bidding 
was £9,000; Mason, who, previous to the sale, had given an intimation 
that he would not purchase, bid up to ^88,000, and no farther bidding 
taking place, in consequence of the notion of his being a puffer, the auc-^ 
tioneer, after a considerable lapse, and pointedly adverting to the person 
appointed to make the reserved bidding, with the view of inducing hin^ 
to do so, and saying, ^' is it with your free will and consent that the es- 
tate shall be knocked down at dg8,000 to Mr. Mason?" and the person: 
appointed to make the reserved bidding, making no motion whatsoever^ 
under an eiEpectation that he should be called on by name, the estate Wa& 
accordingly knocked down to Mason. The auctioneer, immediately after 
the sale, signed a memorandum to the effect that Mason was the highest 
bidder, and that he had refused to receive the deposit money, and the 
purchaser's moiety of the auction-duty on the ground that << the owner nor 
his attorney being present, he did not think proper to receive the same." 
The vendor pleaded thestatute, with an averment-— ^h at immediately after 
the estate being knocked down to Mason, he ** revoked the auctioneer's 
authority," insisting, therefore, that the writing signed by the auction-^ 
eer was not a writing signed within the meaning of the statute The 
material facts were supported by evidence, the result of which appears 
to have been, that there was no fraud in the transaction. The Lord 
Chancellor *(Erskine) said, << I admit there ia nothingin this ^ «. -^ ^ 
contract showing that any thing was fraudulently obtained *- ^ 

by the plaintiff; and if he had been declared the purchaser, and had got 
into possession so that the defendant had been obliged te come into this 
court upon the head of fraud, there would not be sufficient ground to de- 
prive the plaintiff of the benefit of his legal contract. But that is not the 
case. This plaintiff has got all the law can give him, and applies here 
desiring more; and the question is Whether, under all the circumstances,, 
and upon the authorities and principles, this i^ a case for a specific per-* 
formance? In this case I cannot say the plaintiff has acted so as to be an 
example, though bis conduct does not come up to fraud, so that 1 could 
have dealt with it as such, if he had obtained possession ^ The result of 
the evidence is plain misapprehension and mistake, not an aftier-thought 
by the defendant, satisfied at the moment with the sum of J@8,00(X If, 
however^ the plaintiff thinks he has a case which thestatute will not 
meet, upon which I do not give any qpinion, he is not injured by this de- 
cision. There is nothing to show that this land is of any peculiar value 
to him; as, if it was contiguous to his own estate, or purchased with a 
view to set up a manu£ieture. Therefore Lord Parker's observation as 
to stock is applicable; and as the plaintiff declared he did not intend to 
make this purchase, and he has obtained an advantage through a mistake,^ 
a court of equity will not give him any assistance in tbat^" 

(/) la Ve«. 26. 
g2 
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[ •ISI ] ""{Z) Of Uncertainty. 

Where the terms of the contract cannot be clearly collected from the 
agreement) the court will not enforce it. It is not, of <:ourse9 necessary, 
that the terms should be contained in it,-;-if they can be ascertained from 
any other sources, clearly referred to by the agreement, — or by means 
specifically appointed for the purpose, that is sufficient: But where these 
means fail, by leaving the terms in question finally uncertam, the court 
will not interfere. And therefore where the agreement was for the 
purchase of an estate, at a price to be fixed by two surveyors, one to be 
chosen by each party, and the surveyors by their award in writing, after 
stating the 'land as 73 acres, valued the property at a certain sum, with 
a declaration that if there should be any error in the above admeasure- 
ment, << an allowance at the rate of £A^ for every acre^ either less or 
more than the said admeasurement should be made out of, or in addition 
to, the said purchase-money, as the case may happen, if the mistake be 
in the allotment in Horse-Moor-Field, over the brook; and an allowance 
of the same nature, at the rate of JS84 for every acre, if this mistake be 
in the other part of the estate on the house*side of the brook^ "-^without 
stating how much of the land lay on each side of the brook, and conse- 
r * I <S2 1 Q^^^^'y tl^^i^e were no ^means of determining to what extent 
1- . ^ the JS84 was to be allowed, or to what extent the j642 only 

was to be allowed. On the ground of this uncertainty Sir J. Leach con« 
sidered the award not to be final and certain and allowed a general de- 
murrer to the bill.(j') 

(4) Of Hardship. 

A bargain may be so hard and unreasonable that in the absence of 
all circumstances of fraud, the court will not enforce it.(A) In Tilly v. 
Peers,(») Lord Chief Baron Eyre thus expresses himself: — ^^Uaying out 
of our consideration aU circumstances of fraud, the court upon the mere 
consideration of its being so hard a bargain will not enforce it'' What 
is such a degree of hardship or unreasonableness as will induce the court 
to refuse its aid, is matter of discretion for the court, and must depend 
upon the circumstapces of each particular case. It is no objection to the 
ground of the equity jurisdiction in this respect, that it is vague and un- 
certain; many other principles on which courts of equity habitually act 
are equally vague and uncertain. To adopt the language of Lord Eldon 
with reference to another principle, — << the rule is dear enough, but the 
application in each particular case must depend upon the discretion of the 

r *153 1 i"^S^* ^^ '^ ^'^^ ^^^® ^^^^ ^^ fraud; the rule is that this 
'- ^ court will set aside a bargain for fraud; but the court has 

never ventured to lay down a geoeral proposition what shall constitute 
iraud.(A;) 

It is obviously impossible to state as a proposition, what shall be the 
degree of hardship or unreasonableness, which would induce it to refuse 

ig) Hopcraftv. Hickman, 2 Sim. and Stn. 134. 
(A) Squire ▼. Baker, cited 5 Ves. 649, from Lerd Hareourt's MS. tablf . 
(•) In the Court of Exchequer, 1791, stated by Sir 8. Komillyt from his own note, 10 
Ves. 301. 

(Jc) Mortlock V. Buller, 10 Ves. 306. 
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to enibrce the contract; but it has been said that, unless hardship arise 
to a degree of inconvenience and absurdity, so great that the court can 
judicially say, such could not be the meaning of the parties, tt cannot 
influence the decision.(/) 

The late case of Rhodes t. Cook,(m) would seem to be referriUe to 
this head. There the defendant to the original bill| who was tenimt 
for life of an estate^ remainder to his children as he should appoint, re- 
mainder to his children in fee, mortgaged the estate to the plaintiff's 
testator, and gave a policy of assurance on his life, as a collateral security. 
Afterwards he obtained a further advance of iS500, for which he gave 
his bond only; but an agreement was made at the same time between 
himself, his two daughters, (who were his only children) and the creditor, 
whereby it was agreed that the estate should be immediately sold; that 
the father should receive for his own use a clear moiety, and that the 
other should be equally divided between the two daughters. The father 
lived seven years after, and continued all *that time in pos- . utiKA -t 
session of the estate, without taking any steps to carry the '- ^ 

agreement into effect. A bill was then filed by the purchaser. After- 
wards both the father and creditor having died, a supplemental bill was 
filed by the executor of the creditor against the daughters, and their 
father's executor, praying that the agreement might be carried into effect, 
the estate sold, and that a clear moiety of the produce of the estate, after 
satisfaction of the. mortgage debt, might be deemed assets of the father. 
The bill was dismissed on the ground that the daughters having by the 
father's continuing in possession till his death been deprived of the ad- 
vantage, which they were to have under the agreement, it would be 
unreasonable, now that they had been deprived of that benefit, to enforce 
the contract against them. 

Where a person undertakes to do a thing, which he can himself do, or 
has the means of making others do, the court will compel him to do it, 
or procure it to be done, unless the circumstances of the case render this 
highly unreasonable ;(n) but where 9 party has unwittingly entered into 
a contract, which he cannot himself perform, nor legally compel others 
to perform, it seems the court will not make a decree against him. Thus 
in the late case of Howell v. George,(a) the court refused to enforce spe- 
cific performance of an agreement to sell an estate in fee, p *iee 1 
*by a person, who supposed he was absolute owner, when he ^ •' 

was only tenant for life under a settlement, with a proviso empowering 
him to purchase << an estate in fee simple in possession, in some convenient 
place or places in England, of equal or better value, and to convey and 
assign the same upon the trusts of the settlement, ki lieu of the settled 
estate which was then to become his own.'' The defendant, in fact, was 
only tenant for life in the right of his wife, with remainder to his son in 
tail. And there were two points — first, whether the defendant ought 
not to be compelled to procure his wife and son to join with him in 
making a good title to the plaintiff; or, if not, that he might, in the alter- 
native, be decreed to exercise the power vested in him by the proviso^ 
and make a settlement of other lands, in compliance with such proviso. 

(/) Per Lord Eldon in Prebble ▼. Bogharst, 1 Swanst 329. 

(m) 3 Sim. and Sta. 488: (fi) Cottegan ▼. Httstler, S Sch. «nd Lef. 166. 

(0) 1 Madd. 1. 
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With reapect to the former of these poiDts, the court boldiag liiat be 
could not be compelled to procure his w4fe to join in the conTeyaDce, 
there being no evidence that he had agreed that she should oonTey, oor 
of her consent so to do, — nor his son, none of the cases haying gone so 
far as to say, that a father can be compelled to procure his son to join in 
a recovery: — with respect to the other alternative (namely) compelling 
the plaintiff to exercise his power under the proviso, the court, after 
pointing out the great (difficulties which would arise in the exercise of 
such a jurisdiction, thought that this was an equity which ought not to 
be enforced, — and accordingly dismissed the bill, but without costs. 

[ ♦156 ] *{5) Of want of Mutuality. 

Courts of equity acting merely on equitable principles, will in general 
lend their aid only where the remedy is mutual.(/>) And on this prin- 
ciple, it has been decided, that an infant cannot sustain a suit for (Specific 
performance, it being clear that a specific performance could not be de- 
creed against him.(^) Specific performance has indeed been decreed 
in certain cases, where it may appear at first that the remedy was not 
mutual. Thus a party who has signed an agreement, is unable to enforce 
it against one who has not signed it, although the latter can enforce it 
against the former;(r) but this class of cases has never been entirely ap- 
proved, and rest on authority rather than principle; and so far as they 
can be supported on principle, resting on reasons peculiar and technical, 
such as that the Statute of Frauds only requires the agreement to be 
signed by the party to be charged; and that the plaintiff by filing his bill 
has made the remedy mutual. 

If the matter were res integral neither of these reasons would proba- 
bly be allowed to prevail at the present day. Lord Redesdale adverting 
to this question in Lawrenson v. Butler,(«) thus expresses himself: — He 
said that '< courts of equity have decreed performance in cases where one 
r *15'' 1 ps^^ty *o*^^y was bound by the agreement. I believe it would 
1^ ' -^ be difficult to find a chse where that has been done, particu- 

larly a late case. In the case of Hatton v. 6ray,(/) it was considered 
sufficient that the agreement should be signed by the party against whom 
the performance was sought, because such are the words of the Statute of 
Frauds: now such, certainly, is the import, that no agreement shall be 
in force, but when it is signed by the party to be charged; put the statute 
does not say that every agreement so signed shall be enforced ; the statute 
is in the negative. To give it this construction^ would, as I have heard 
it urged, make the statute really a statute of frauds; for it would enable 
any person who had procured another to sign an agreement, to make it 
depend on his own will and pleasure, whether it should be an agreement 
or not.*^ 

Another in^ance of an apparent want of entire mutuality, is that of a 

husband seised, jure uxeris, contracting for the sale of his wife^s estate; 

'such an agreement could be dearly enforced against the purchaser at the 

(p) Lawrenson T. Butler, 1 Seh. and Left 13; HoweU ▼. George, 1 Madd. I. Armiger 
▼. Clarke, Banb. 117. 

(9) Flight V. BoUand, 4 Buss. 298. 

.(r) Backhouae ▼. Crosby, a Swanst 484, n. See Kenney ▼. Weih&m, 6 Madd. 355. 

{8) 1 Sch. and Lef. 20. (t) 2 Ch. Cas. 164. 
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suit of the husband and wife, but if the purchaser were to file a bill 
against the husband and wife for specific fTerformance, and the husband 
were to swear in his answer that his wife would not consent, it seems to 
be now settled, that the court could not interfere. But in cases of this 
description there is a dijfficulty, arising out of the peculiar relationship of 
husband and wife, and the ^incapability of a married woman ^ «|^g -i 
binding herself by contract, which is perfectly known to the ^ . 
purchaser when he enters into such an agreement; and therefore, it may be 
Dot unreasonably contended, that the purchaser in such a contract waives 
his privilege of mutuality. And, therefore, if a man with the consent of 
his wife agree to sell her estate, and afterwards repent, there is an oppor* 
tunity and means for producing a fraudulent and collusive defence, which 
without interfering with the legal relations of man and wife, cannot be 
efiectually reached and defeated. Until the rights of the wife be bound 
by a fine, or some other equally efiectual means, the law gives hfer a 
locus penitentioRy and if the husband choose dishonestly to avail himself 
of a defence grounded upon this circumstance, the law permits him to 
do so, rather than withdraw its protection from his wife. The purchaser 
being aware of this when he enters into a contract to purchase the estate 
of a married woman, it may be not unreasonably thought that he has 
waived the benefit of mutuality, unless he takes some e&ctual means to 
bind the husband, which he may do by a variety of means, one of the 
simplest of which probably would be by taking from him a bond, in a 
sufficient penalty, to perform the agreement. On these grounds, there- 
fore, it would seem that the case of husband and wife being parties to a 
contract for the sale of her estate, hardly constitutes an exception to the 
general principle, that want of mutuality is a bar to specific performance. 



*(6) Of the Effect cfDelau as a bar to Specific Performance, 

[ *159 } 

In consequence of an erroneous report of Gibson v.. Pattison,(t/) it was 
at one time thought, that in equity time was not of the essence of the 
contract, and that either party might come at any time for specific per- 
formance. This error was first rectified by Lord Loughborough, in 
Lloyd V. Collett.(i;) The extent of this error and the tenacity with 
which it was adhered to, is well illustrated in the case of Gregson v. 
Riddle.(t^) The agreement was for a particular day, with a proviso that 
in case the title should not be approved of in two months, the agreement 
was to be void and of no efiect. There was an outstanding legal estate, 
which could not be got in by that time. A bill was filed for that purpose, 
and to have the legal estate conveyed. The defendant resisting, a re- 
ference was directed to see whether a good title could be made; Lord 
Loughborough expressed an opinion, that the terms of the agreement- 
were complied with. The report was in favour of the title. The cause 
coming on before Lord Thurlow the performance was still resisted, 
and his Lordship said it had often been attempted to gfct rid of agree- 
ments upon this ground, but never with success. The utmost extent was 

(tf) 1 Atk. 12 ; and fee Mr. Sanden' note, 
(v) 4 Bro. C. 0. 469 ; 8. C. 4 Yes. 680, n. 
(w) From a MS. note of Sir 8. Romillj, 7 Yea. 268. 
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r * 1 60 1 ^^ ^^'^ '^ evidence of a waiver of the agreement; bat it never 
L J »wa8 held to make it void. Mr. Mansfield for the defendant 

said, the intention was clearly to make it void, and that it would be neces- 
sary to inMrt a clause that, notwithstanding the decision of the Court of 
Chancery, it should be void. Lord Thurlow said such clause might be 
inserted, and the parties would be just as forward as they were be- 
fore. ^ 

The courts have, however, long since, returned to the common sense of 
the matter, and Lord Eldon has on various occasions, (or) taken credit to 
himself for having been the first to do so. But this does not seem to be 
quite correct, the first case of a bill being dismissed, on the ground of 
the vendor's delay, being Lloyd v. Collett,(y) which was a decision of 
his predecessor, Lord Loughborough. There the purchaser demanded 
his deposit on the day fixed for the completion of the contract, the ven- 
dor Qot having delivered his abstract before that time, and also neglecting 
to deliver it, until after an action was brought for the deposit; Lord Lough- 
borough considered this conduct to be evidence of an abandonment of 
the contract by the vendor, and dismissed his bill, 
r *161 1 ^-^^^^^^^'^g to Lord Alvanley indeed,(r) Lord Kenyon was 
1* ^ the first who .set himself against the idea that had prevailed, 

that when an agreement was entered into, either party might come at any 
time. 

It is now perfectly established,' that a party cannot call upon a court of 
equity for a specific performance, unless he has shown himself ready, desi^ 
i*ous, prompt,and eager. In order however, to constitute tvme of the essence 
of the contract, it must be shown that the terms of the contract made it so; 
and also that the conduct of the parties has not been such as to alter it' in 
that point; for the benefit of the objection in respect of time may be waived, 
even although it was originally made essential. Whether therefore time 
were originally of the essence of the contract, and whether (if it were) it 
continued to be so, are questions depending on evidence, and to be deter- 
mined therefore at the hearing of the cause.(a) 

In deciding upon the question, whether time be, or be not, of the 
essence of the contract, it is often material to have regard to the subject 
matter of the contract; as if it be for the purchase of a house for residence, 
this is a circumstance it priori tending to show that the intention of the 
parties was, that the contract should be completed on the day named. (6) 
So when the subject matter, is in its very nature exposed to daily varia- 
r ♦ifi2 1 ^'°"' ^'"^® *mu8t necessarily form a very material ingredient 
L -'in the contract. And on this principle where the contract 

for sale was of <^ the possession, trade, and good-will of a public house, 
and of the stock and furniture at a valuation,'' and it was agreed that the 
possession should be delivered and the money paid on a given day the 

(j?) <<Tben as to time^ Ldrd Thurlow has said, on occasions without number, that time 
is not of the essence of the contract, and that not even the agreement of the parties can make 
it 80. I have deviated from that rale so far as to say, that time may in certain cases bA of the 
essence of the contract" Per Lord Eldon in Levy v. Lindo, 3 Mer. 84 ; and see Seton v. 
Blade, 7 Ves. 368. 

(^) 4 Bro. C. C. 469 ; but see Harrington ▼. Wheeler, 4 Yes. 690, n., for a very valuable 
note of the judgment of the Chancellor. 

(s) In Milward v. Earl Thanet, Rolls, 24th March, 1801, reported 6 Yet. 71^0, n. 

(a) Levy V. Lindo, 3 Mer. 84, (6) Ibid. 
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^sourt dnmiflsed a bill for specific perfonnance by the parchaser, although 
he was ready to hare proceeded to eomplete the day after, (c?) His deci- 
sion appears to have rested on tiie fact, that the vendor, by remaining on 
the preinrses beyond the day, might havebeeome tenant for the succeed- 
ing year, and have incurred fresh liabilities. The stoct too would be 
continually varying; the house could not be shut up, as the value of a 
public house depends on its being kept regularly open, and therefore he 
might reasonably say that he would not be bound by the contract, after 
the time agreed on for its completion. 

So in Doloret v. Rothschild(^) where the contract was to purchase a 
loan, which the Neapolitan government had authorized the defendant to 
grant, in consideration of a certain annoal sum to be called Neapolitan 
Rentes, Sir J. L^ach, V. C, said that « where a court of equity holds 
that time is not of the essence of a contract, it proceeds upon the princi- 
ple, that having regard to the nature of the subject, ♦time is ' ,, 
immaterial to the value, and is urged only by way of pretence L 163] 
and evasion. But that principle can have no application to a case like 
the present, where, from the nature of the subject, the value is exposed 
to daily variation, and a contract which was disadvantageous to the plain- 
tiff, on the 1 St February, and would therefore be then declined by him 
might be highly advantageous to him on the Snd February. ' 

In Wright v. Howard,(c) although the V. C. declined making any 
general declaration as to the distinction between land contracted for as 
mere property, and land contracted for with a view to commercial pur- 
poses, yet he refused to give the representatives of the vendor the chance 
of perfecting their titl6 before the master, on the ground that this would 
be in effect to compel the defendant at the distance of fourteen years to 
return to a commercial speculation, which he was then obliged to aban- 
don from the vendor's inability to perform his engagement. 

Though time have been expressly made of the essence of the contract 
yet the benefit of such an agreement may be waived either at law (Car- 
penter V. Blandford, 8 Barn. & Ores. 575,) or in equity. And as to 
time being made of the essence of the contract, see Reynolds v. Nelson 
6 Madd. 18; Morse v. Merest, Id. 26; Watson v. Reid, 1 Russ. & 
Mylne, 236. Thus, in Hudson v. Bartram,(/) which arose out 6f an 
agreement to grant a lease to the plaintiff, who was in the occupation of 
the premises;' the agreement was dated the 24th March, 1818; the con- 
sideration was £900, of which dSiOO was to be paid down immediately 
an acceptance to be given for je400 at three months, and for j. ^ 
^another ^400 at six months^ when a lease was to be grant- ^ ^^^ ] 
ed to the plaintiff, provided the whole of the ^3900 was paid; if not then 
fully p^id, the agreement was to "be void,^^ and the plaintiff was to de- 
liver up quiet possession of the premises on or before the 30th of Sep- 
tember (which would be a few days after the.second acceptance became 
payable,) and to forfeit and pay dBlSO for compensation for breach of the 
agreement, and for use and occupation in the mean time; in case the 
plaintiff should not so deliver up possession, then to forfeit and pay to 
the defendant dSSOO by way of liquidated damages. 

The iSlOO was paid down, and the first acceptance duly honoured. A 

(c) Ootlake t. Till, 1 Rqm. 376. (d) 1 Sim. & Stod. 500. 

(e) 1 Sim. and Sta. S05. (/} 3 Madd. 440. 
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few days before the second became due the plaintiff was under the ne- 
cessity of going to Grermany^ and in the hurry of his departure forgot 
to provide for the second bill; but on the 11th September (16 days be* 
fore the bill became due) sent a letter from Berlin to the defendant, sta* 
ting that it would be impossible for him to come to EJngland in time to 
take up the bill, but that he would return to England in three weeks 
after it became due, and would take it up accordingly. 

The plaintiff returned on the 2l8t October, 1818, and cfn that day 
wrote to the defendant, stating that he had just returned and would wait 
on him next morning and take up the bill: he waited upon him accord- 
ingly, but defendant was not at home; several other appointments after* 
wards took place, but none of them with effect, owing, as far as appears, 
r *lfi^ 1 ^^ *the want of punctuality of the defendant. On the 24th, 
^ ^ the plaintiff received a letter from the defendant's solicitor, to 

the effect that the plaintiff not having kept the agreement, was called 
upon to pay the penalty for breach of the agreement, to deliver up pos- 
session immediately, or in default that the further penalty of dS5Q0 
would be enforced. 

It appeared also that during the plaintifi's absence, and after the second 
bill became due, the ground-rent had become payable, and the defendant 
had accordingly left notice to that effect with the plaintiff, with direc- 
tions for the plaintiff to pay it, and on the 27th October ^1818, it was 
accordingly paid by the plaintiff, with the privity and knowledge of the 
defendant, and according to his directions, and a receipt given to the 
plaintiff as for so much rent received of the defendant by the hands of 
the plaintiff. The defendant by his answer admitted these facts, except 
as to the directions. 

The plaintiff filed his bill for specific performance, and the question 
was, whether time, which, by the agreement, was to be of the essence 
of the contract, had been waived. y 

On a motion to dissolve the injunction, which had been obtained for 
restraining the defendant at law, the Vice Chancellor said that, although 
it was long doubted whether time could be made of the essence of the 
contract, yet that point has been settled by Lord Eldon. Here, as at 
law, it may be of the essence of the contract. The defendant might 
r *166 1 ^^^^ insisted that ^the agreement was determined, but it is 
^ -' contended that he consented, as he might jdo, to waive his 

right . 

It is not necessary for the purpo^ of continuing the injunction, that 
it should be clear that relief would be given at the hearing, it is suffi- 
cient that there is sufScient ground for supposing that relief may be 
given: and if so the court will not allow the possession to be changed 
in the mean time. 

The letter from Berlin was received on the 28th; on the 30th posses- 
sion was to be delivered. 

. The defendant should have demanded possession on the 30th, if he 
had intended to insist on the strict fulfilment of the contract. 

Then he sends the letter of the Duke of Portland's agent to the plain- 
tiff, was it consistent that the plaintiff should pay the rent, if the agree- 
ment was at an end? If the agreement continued, the plaintiff must have 
paid the rent. At that time, therefore, it is clear that the defendant 
treated this agreement as still subsisting. 
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I'he plaintiff calls upon the defendant immediately on hia return from 
abroad, proposing to pay the outstanding bill^ and the defendant did not 
tben insist on the termination of the agreement. 

His Honour, therefore, continued the injunction to the hearing on the 
terms of the plaintiff paying the money due on the unpaid bill into court 
within a week, and giving judgment in ejectment, so that if he should 
not succeed in the suit the defendant might immediately take out execu- 
tion. 

*In Heapby v. Hill,(g') the plaintiff on the 9th of Sep- j- »,g- ^ 
tember, 1819, agreed to grant a lease, and obtain the ground- ^ -' 

landlord's permission for the defendant to build a coach-house and stable 
op the premises, and to complete certain alterations and improvements, 
and deliver possession on, or before, the 29th of that month. The alte- 
rations not being completed, or the permission obtained by the time 
agreed upon, the defendant, on the 8th of October, 1819, informed the 
plaintiff by letter, that if the alterations and improvements were not 
completed by the 14th of that month, he should give up all idea of tak- 
ing the house, and look out for one elsewhere. Shortly after, the plain- 
tiff informed the defendant that the lease was ready for his execution, 
and requested him to name a day for that purpose, but the latter refused 
to execute, till the agreement had been fulfilled on the plaintiff's part. 
Nothing more passed for nearly two years, vtfhen the plaintiff filed his 
bill for specific performance, which Sir J. Leach dismissed on the 
ground of the delay, the only reason assigned for such delay by the 
plaintiff, being, that his attorney had mislaid the papers relating to the 
transaction. 

(7) Of the Competency of the Parties. 

Supposing the contract to have been entered into by a competent 
party, and to be in its nature and circumstance unobjectionslbie, it is as 
much of course *in equity to decree a specific performance, p itigo -i 
as it is to give damages at law; but the court will not enforce ^ ^ 

specific performance of a contract against a person who is not suijuriSf 
whether that arises from infancy, coverture, or lunacy, or who is other- 
wise legally incompetent to perform it. 

• Upon this principle, the court will not enforce an agreemientat the 
suit of an infant,(A) nor will it enforce such agreements against an in- 
fant, except in those cases in which he is merely a trustee for others. 

It is no objection, therefore, to a specific performance of the contract, 
that the Vendor dies before the completion of it, leaying an infant heir; 
for in such case his heir-at-law is a trustee for the purchaser, and it has 
long been established that specific performance would be decreed not- 
withstanding the infancy. Previous to the late act of the 1st Will. 4th, 
the purchaser must have been content with the equitable title to hold and 
^nioy, there being no means of getting a conveyance of the legal estate, 
till the infant attained his age, the courts having always held, under the 
old acts, that their provisions for getting in the legal estate from infant 
trustees, applied only to express and not constructive trustees, and con- 
sequently were not applicable to cases of this description, inasmuch as 

(g) 2 Sim. & Stu. 29. {h) Flight ▼. BoIIand, 4 Russ. 299. 

April, 1838 — H 
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the heir-st-Iaw of a vendor is only a constructive trustee for the pur- 
chaser; but now, by virtu\$ of the provisions of that act(t) ** where the 
r *169 1 *^c'^<^o'* sh^l^ hsive departed this life, either having receiv- 
^ ^ ed the purchase^money or some part thereof,, pr not hav- 

ing received any part thereof, and a specific performance of the con- 
tract, either wholly or as far as the *san)e remains to be executed, or as 
far as the same, by reason of the infancy, can be executed, shall have 
been decreed by the Court of Chancery, in the lifetime of such vendor, 
or after his disease, and where one person shall have purchased an es- 
tate in the name of another, but there is no declaration of trust from 
him, and a decree of the said court either before or after his death shall 
have declared him to be a trustee for the real purchaser, then, the heir of 
such vendor or such nominal purchaser or his heir, in whom the premi- 
ses shall be vested, shall be deemed to be a trustee for the purchaser 
within the meaning of this act.'' 

Nor will the court enforce a contract against a man for the sale of his 
wife's property, if he swear in his answer that she will not consent (Ap) 
The acts of a married woman with respect to her estate are perfectly 
void; she has, as was said by Lord Alvanley,(/) no disposing power, 
though she may have a disposing mind. An agreement signed by her 
with her husband, does not affect her estate, or give the other party a 
right to call upon her in a court of equity, to execute a conveyance, to 

■- ^ And it seems there is no case, in which a husband and wife 

having a power of appointment by deed over the wife's estate, in which 
a paper not executed mo^/o 6/yor973^, pursuant to the power, has been 
held to take effect as an appointment. If such a paper be signed by a 
person competent to contract, and be for valuable consideration, but de- 
fective in form, there is in that case a remedy in equity, because there 
18 a valid contract to stand upon. But with a married woman there can 
be no binding contract, and consequently the instrument is not good as 
an agreement, the only ground upon which the defective execution of a 
power is supported in equity. It has never been expressly decided, 
that such a defective power could not be supported on any other ground, 
though there can be little doubt, that whenever the question shall arise, 
it will be so decided, (n) 

Neither will the court enforce specific performance against a married 
woman, although the contract was clearly n^ade with reference to her 
separate estate. This was very lately decided by Sir J. Leach* M. R., 
in the case of Chester v. Platt.(o) The bill was filed in that case by the 
vendor against Charlotte Piatt, the purchaser, and her husband, and the 
trustees of her separate estate, to enforce the agreement. It appeared 
r *171 1 ^^^^ ^^^ plaintiff, in 1S28, being ^seised of eight undivided 
*- -^ ninth-parts of a messuage and lands, in the month of De- 

cember in that year, contracted with Charlotte Piatt, one of the defend- 

(0 1 Will iy.,c.60, wet 16. 

(k) See Emery y. Wase, 8 Ves. 505 ; Howell t. George, 1 Madd. 1 ; and what ie said in 
Flight V. BoUand, 4 Ruse. 299. 

(/) Wright ▼. Rutter, 2 Ves. jun. 676. 

(m) Martin v. Mitchell, 2 Jac. & Walk. 425. (n) Ibid. 

(e) MS. Rolls sittings after Trin.Term 1831. Affirmed by Lord Brougham, on appeal^ 
S7th March, 1832. 
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antS) the wife of James Plait, another defendant, but who was then, and 
at the time of the filing of the bill, living separate, and apart from her 
husband, and who had very considerable separate estate vested in the 
defendants, Maitland and Corbett, as trustees thereof, for her sole and 
separate use and benefit, to sell and convey to. her, and the said Char- 
lotte PJatt contracted with the plaintifi* to purchase of, and from him, the 
fee-simple, and inheritance of, and in the same eight undivided ninth- 
parts, at the price of £2500, The agreement was in writing, signed by 
the parties, and the purchaser was described as << Charlotte Piatt, of 
Sewardstone, in the^county of Essex, gentlewoman, being a yfemc cover/, 
having a separate estate, at her own di9posal." A deposit was made at 
the time of executing the agreement, and the residue of the purchase- 
money was to be paid, and the conveyance executed, on the 25th day of 
March, 1839. The plaintiff delivered up possession of the estate to a 
person w^o was a servant of Charlotte Piatt. The bill charged, that the 
trustees were bound to apply a sufficient part of the property which they 
held in trust for her separate use, to enable Charlotte Piatt to complete 
the contract; it also charged the exercise of acts of ownership upon 
Charlotte Piatt, and that she had waived all objections to the title. An 
action was brought in the name of the defendant James Piatt, to recov- 
er back the deposit money; but as to that, the bill *charged ^ <„--rt -i 
that the action was brought by the separate solicitor of Char- ^ -' 

lotte Piatt, and without the privity of James Piatt, who was abroad. 
The bill prayed a specific performance, and that her personal estate 
might be declared liable to make good the purchase-money. The de- 
fendant, Charlotte Piatt, by her answer, denied that she had ever au- 
thorised any person to take possession, and that she had ever exercised 
acts of ownership; she insisted also that the title was defective. The 
defendants, Maitland and Corbett, by their answer, stated, that Char- 
lotte Platt^ being a married woman, they submitted to the judgment of 
the court whether she was competent to enter into any valid or bind- 
ing contract, and whether she or the trustees were bound to perform it, 
or pay the purchase-money. The usual reference, as to the title, had 
been made, and the master had reported a good title to have been first 
made on the 13th August, 1630. 

Sir J. Leaeh on the cause coming on for further directions, intimated 
his opinion, that a married woman was incapable of contracting, observ- 
ing that a note, or bond, is considered as an appointment out of her sepa- 
rate estate, and ordered the cause to stand over as to this point On its 
coming on at a subsequent day, for the plaintiff were cited, Grigby v. 
Cox,(;7) Stewart v. Kirkwall,(5f) and Frances v. WigzeU;(r) and on the 
other side the dicta in Martin v. Mitchell, (^) Field v. ^ *n2 1 
Sowle,{/) *were principally relied on, but Sir J. Leach held, ^ -■ 

<< that such a contract could not be sustained; that where a woman has a 
separate estate, she may appoint it; but, in this case, she had executed no 
instrument to part with it. In Grigby v. Cox; the wife had power to 
appoint, and had actually made an appointment: in that case she did not 
contract to appoint, but actually did appoint. That is perfectly consistent 



(p) 1 Yes. Sen. 617. 
(r) 1 Madd. 258. 
(f) 4 Bum. 112. 



(q) 3 Madd. 387. 

(t) 3 Jac. & Walk. 413. 
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with all the authorities on the subject; but to bold that a married woman 
having only contracted to appoint shall be compelled to complete that 
contract by an actual appointment, is perfectly inconsistent with all 
the authorities; and the biil, therefore, must be dismissed, but not with 
eosts, in consequence of the expense to which the plaintiffs had been 
needlessly put, in clearing the title in the master's office.'' 

Neither will the court enforce a contract against a party, lunatic at the 
time of entering into it. But where the party is a lunatic with lucid in- 
tervals, and it can be shown that the contract was entered into in a lucid 
interval, it will be enforced. Thus where an agreement for the purchase 
of an advowson and estate was entered into with a person who afterwards, 
and before a conveyance was executed, was, under a commission, found 
a lunatic, with lucid intervals, from a period antecedent to the date of 
the contract; this was held to be no objection to a specific performance, 
provided it could be shown that the contract was entered into during the 
r *174 1 P®"^^ *of * ^"cid intervaL(tt) It would be necessary for 
*- ^ this purpose to show, not merely a cessation of the violent 

symptoms of the disorder, but a restoration of the Caiculties of the mind, 
sufficient to enable the party soundly to judge of the act.(v) Lord Eldon, 
in expressing the result of Lord Thurlow's observations in the Attorney- 
General v. Parnther, represents him as saying, "that where lunacy has 
been once established by clear evidence, the party ought to be restored 
to as perfect a state of mind as he had before, and that it should be prdved 
by evidence as clear and satisfactory. "(m;) With respect, however, to 
questions of property, and, therefore, with respect to the class of ques- 
tions here considered, his Lordship intimated his opinion, that the doc- 
trine could not be carried quite so far; and that a man might be compe- 
tent to deal.with property, though his mind might not have recovered its 
former force and energy. , 

Where the party alledges a lucid interval, during which the contract 
was entered into, the question whether it were or were not so, is, it seems, 
r *175 1 ^^^ proper subject of an issue, it being an inquiry much 
i- ^ *more fit for examination vivdvoce before a jury than upon 

written depositions.(a;) 

Whether the defendant was incompetent from insanity at the date of 
the agreement <«is,*' as has been justly observed,(y) " matter of fact. In 
support of that fact alledged, the inquisition is the proper evidence; but 
having befen taken in the absence of the plaintiff it is not conclusive upon 
him. It is merely evidence primd facie of the lunacy, and it is com- 
potent for third parties to dispute the fact; and to maintain that, not- 
withstanding the inquisition, the object of it was of sound mind at any 
period of the time which it covers.'* 

As a contract is not invalidated by a commission over-reaching the 
date of the contract, provided it can be shown that it was entered into in 
a lucid interval, d Jortiori lunacy occuring after the date of the contract, 

(tt) Hall ▼. Warren,, 9 Ves. SOS. 

(«) Attorney-General t. Pamthec, 8 Bro. C. C. 443, where Lord Thorlow comments at 
preat length and with great force on the degree of evidence which in a transaction of this 
kind would be sufficient to establish a sufficient competency of mind. 

(w) Ex parte Holyland, 1 1 Ves. 1 1. 

Ix) Per Sir W. Grant, in Hall v. Warren, 9 Yes. 61 1. 

0^) [bid. 609. 
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can be no objection to it, for the plain reason, that the-rights of the par* 
ties cannot be altered by the change induced by one of them afterwards 
becoming lunatic,(2} 

Where a contract is enforced against a lunatic by a purchaser, it is 
plain that no conveyance of the estate can be had from him, and Lord 
Har(lwicke,(a) seems to have thought that this circumstance might pre- 
vent the remedy in equity, and leave it at law; but Sir W. Grant advert- 
ing to this *que8tion,(6) observes, — ^<< it does not appear to ^ «i7|s i 
me, that if the plaintiffis satisfied with that, which is in truth ^ ^ 

no title, but only an enjoyment under this court, he ought not to have all the 
court can give him. It is adisadvantage to him, of which the other can- 
not complain, that he cannot get a good title; but must rest an indefi- 
nite period without a title, having only the enjoyment." His Honour 
therefore, appears clearly to have been of opinion, that the mere cir- 
cumstance, that no conveyance could be had, was not an objection to en- 
forcing the contract. In ex parte Dykes,(c) I-ord Eldon declared, "that 
he could not make the title to the estate of a lunatic absolute, but only 
during lunacy." It is unnecessary, however, further to consider these 
difficulties, it having been enacted by a recent statute(e^) — "that when 
any person who shall have contracted to sell, mortgage, let, divide, ex- 
change or otherwise dispose of any land, shall afterwards become lunatic, 
and a specific performance of such contract either wholly, or so far as 
the same shall remain to be performed, shall have been decreed by the 
Court of Chancery, either before, or after such lunacy, it shall be lawful 
for the committee of the estate of such lunatic, by the direction of the 
Lord Chancellor, intrusted as aforesaid, to be signified by an order to be 
made on the petition of the plaintiff, or any of the plaintiffs in such suit, 
to convey ^such land in pursuance of such decree to such ^ *nn i 
person, and in such manner as the said Lord Chancellor, in- ^ -* 

trusted as aforesaid, shall direct; and the purchase-money, or so much 
thereof, as remains unpaid, shall be paid to the committee of such luna- 
tic." 

Where a tenant in tail enters into an agreement to sell, and dies before 
the entail is barred, specific performance will not be decreed against the 
next remainder-man in tail. Lord Hardwicke, in Hinton v. Hinton,(e) 
observes: — " it is truly said, that if a man seised of ah estate tail, with 
or without a remainder over, contracts for sale, and receives the purchase- 
money and dies in the first case without levying a fine, 6v without a re- 
covery in the last case, this court would not carry it into execution 
against the issue in tail; as was the case of Mr. Savil, of Medley, who^ 
when tenant in tail, chose rather to live in gaol, and be served in plate 
there, than to perform his agreement; but the ground of that is, the issue 
in tail in the one case, or remainder-man in the other, nA^im per fomam 
doni from the creator or author of the estate tail, and therefore though 
in the power of the tenant in tail to be barred by a particular convey- 
ance, that not being done, the court cannot take away that right they de- 
rive, not from the tenant in tail, but from the author; that is a different 
ground." 

(jz) Owen ▼. Daviesy I Vei. sen. 82. 

(a) Ibid. (fi) HaU ▼. Warren. 9 Ves. 613. 

(c) 8 Ves. 80. Id) 1 W. 4Ui, c. 65, sect. 37. 

(e) % Vei. len. 634. 

h2 
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r *17S 1 ^^ ^^ ^^ ^"^ ^^^^ thought that a distinction *inight be ta- 
*• J ken, between the case where the vendor was seised oi a le- 

^al estate tail, and where only of an equitable estate tail; and that though 
in the former case the contract could not be enforced against the issue or 
remainder-man in tail, yet that it might in the latter, on the ground that 
equitable entails being mere creatures of the court and not within the 
Statute de donisj it was competent for the court to deal with them in 
such a manner as would best promote the ends of justice; but it being 
now settled, both as to freeholds and copyholds, that the same process 
is necessary to bar an equitable, as is required to bar a legal entail, a 
court of equity has no more power over the one than it has over the 
other, and consequently it is as little able to enforce specific performance 
in the one case as in the other. 

(6) Of the Effect of Inadequacy of Price. 

Where all the parties are competent to contract, and meet each other 
on equal terms, mere inadequacy of price constitutes no ground for re- 
r *179 1 **'^^^8 ^^^ performance of the contract, (/) it being the 
^ ^ business *of the parties, themselves to exercise due care and 

precaution in the negotiation of their own bargains, and no part of the 
business of a court either of law or equity, to rectify the consequences 
of individual negligence; (I fortiori^ therefore a contract is not to be set 
aside for mere inadequacy of consideration,(^) such a circumstance being 
of no more weight in equity than at law.(A} But though a man, who 
meets a purchaser on equal terms, negligently selling his estate at an 
undervalue, has no title to relief in equity, yet the court will inquire 
whether the parties did actually meet on equal terms, and if it be found 
that the vendor was in distressed circumstances, and that advantage was 
taken of that distress, it will avoid the contract. Accordingly in a re- 
cent case, where the vendor's tenant for life and remainder in tail, both 
r ''ISO 1 i" ^^^^''^''^^9 joi"^^ i^ selling *the estate for an undervalue, 
^ -' although the court refused to interfere on the ground of its 

being the sale of a reversion (which it c]earl> was not, the union of the 
tenant for life and remainder-man rendering it, in fact the sale of an es- 

(/) *' Unless the inadequacy of price is such as shocks the conscience, and amonots in it- 
self to conclusive and decisive evidence of fraud in the transaction, it is not itself a sufficient 
ground for Refusing a specific performance/' per Lord Eldon in Coles v; Trecothick, 9 Yes. 
246. And bir William Grant expresses himself in nearly as strong terms in Western v. 
Russell, 3 Ves. and Bea. 192, inhere he^says: ** It is alledged that the estate was sold greatly 
belowits fair value ; and upon that ground that there can be no specific performance. Here it is 
unnecessary to determine, as a general question, whether inadequacy of price might, or might 
not, be a ground for refusing performance, the case before the court being that of the pro- 
prietor of an estate not alleged to have been under any incapacity, or deficiency of judgment, 
or to have been led by accident, or design, into a misapprehension of the value. On one side 
we see a vendor setting his own price ; obtaining it ; living a year and a half after the com- 
pletion of the bargain, and never expressing any dissatisfaction, but accusing the parchaaer 
of delay : on the other here is the testimony of one farmer, who in April, 1814, looks over 
the estate, and says, that in his judgment, that estate must in 1809, have been worth nearly 
double the price. The court would treat men's contracts with great levity, if on such a state 
of circumstances it should refuse to carry them into execution." Grifiith v. Spratley, 1 Cox, 
383, a case where the circumstances were very strong, and the doctrines of equity on this sub- 
ject were very fully considered ; Nichols v. Gould, 2 Ves. sen. 422." 
Kg) Per Sir W. Grant, in Gowland v. De Faria, 17 Ves. 26. 
(Aj Wood V. Abrey, 3 Madd. 423. 
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tate in possesAion,) yet the purchase being made at an inadequate price, 
withoat the intervention of any other professional assistance than the 
vendor's attorney, and it being in evidence, that in this purchase, advan- 
tage was taken of the distress of the vendors, the conveyances were or- 
dered to be set aside, upon the usual terms of redemption.(i) 

The same doctrine was a good deal considered under a not dissimilar 
stale of circumstances, in the recent case of Molony v. L'Estrange,(Ar) 
which is mentioned here, merely because it gives additional force to the 
proposition, that though inadequacy of consideration is not alone a ground 
for setting aside a contract, yet it is a circumstance which may, in con- 
junction with others, be entitled to great weight. There Sir Anthony 
Hart said, << It is not necessary to gO into the abstract question of in- 
adequacy of value on which judges have di£fered. I think it .clear, that 
the price was inadequate at least to some extent; and I cannot disconnect 
the consideration of value from the fact, that the purchaser was the con- 
fidential attorney of the vendor.'^ 

To the general dpctrine, as to the effect of inadequacy of price, the 
case of expectant heirs is an ^exception, and it seems that in ^ *iqi -i 
a court of equity all persons dealing with their reversionary ^ -* 

interests, by way of sale or mortgage, are to be considered as such.(/) 
In the case of expectant heirs, dealing for their expectancies, the pur- 
chaser must show that he has given (ull value;(;72) and if he ^ fit\QQ i 
fail in doing *so, the vendor is entitled to have the contract ^ ^ 

set aside on terms of redemption. The doctrine on this subject has un- 
dergone considerable changes. In the earlier cases, it was held necessary 
to .show that undue advantage had been taken of the situation of such 
persons; but in more modern times it has been considered not only, that 
those who were dealing for their expectations, but those who were deal- 

(»> Wood V. Abrey, 3 Madd. 417. 

(k) 1 Beat. 406. (/) 17 Ves. 23, 25 ; but see 2 Swanst 140, n. 

(m) Gowland v. De Faria, 17 Yes. 20. This decision was appealed from, bat the sait 
was compromised by Gowland paying De Faria the coats, and a sum beyond what was de- 
creed him at the Roils. 

^The policy of the doctrines of equity, in respect to the bargains of expectant heirs, has 
been frequently and most justly condemned by equity judges, as it is obvious that these doc- 
trines have no effect in preventing such bargains, aIt|iough they tend materially to augment 
the hardness of them, it being necessary for the purchaser of reversionary interasts, to take 
additional precautions, and to make the vendor fmy for the contingency of the bargain being 
set aside. Notwithstanding this, instead of throwing in the whole weight of authority against 
a doctrine so pregnant with evil consequences, the courts have gone on, multiplying refine- 
ments, and branching ovit new distinctions in every direction. ** I am aware,*' said Lord El- 
don, ** that during my whole time, considerable doubt has been entertained, whether that 
policy with regard to expectant heirs ought to have been adopted ; and although Lord Thur- 
low repeatedly laid it down, that this court does shield heirs expectant, to the extent of declar- 
ing a bargain oppressive in their case, which would not be so in other cases, and imposes an 
obligation on the parties dealing with them to show that the bargain was fair, yet he seldom 
applied the doctrine, without complaining that he was deserting the principle itself, because 
the parties dealing with the heir expectant insured themselves against that practice, and 
therefore the heir made a worse bargain ; but he certainly, like his predecessors, adhered to 
the doctrine, though not very ancient. It is not the duty of a judge in equity to vary rules, 
or to say that rules are not to be as fully settled here as in a court of law." Davies v. The 
Duke of Marlborough, 2 Swanst. 163. And in Shelly v. Nash, 3 Madd. 236, Sir J. Leach 
says, *< the principle and policy of the rule may be both equally questionable. Sellers of re- 
versions are not necessarily in the power of those with whom they contract, and are not Ae- 
cesDarily exposed to imposition and hard terms ; and persons who sell their expectations and 
reversions from the pressure of distress, are thrown by the rule into th^ hands of those, who 
are likely to take advantage of their situation, for no person can securely deal with them." 
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ing for vested reversions also, were so exposed to imposition and hard 
terms, and so much in the power of those with whom they contracted, 
that it was a fit rule of policy to impose upon nil who dealt with expect- 
ant heirs and reversioners, the onus of proving that they had paid a 
fair price, and otherwise to undo their bargains and compel a re-convey- 
ance of the property purchased. 

On this principle, as followed out and explained by the recent authori- 
ties, it may be considered, that whenever the mode of sale is such as to 
afford reasonable probability that a fair price would be obtained, the 

r *183 1 pu^cl^^^^^ ^^^'^ ^^^ ^^ P^^ ^^ show that he *has given an 
*- ^ adequate consideration. A sale by public auction, fairly 

conducted, affords a very strong presumption that the full market value 
would be given, and in such a case, therefore, the general rule that the pur- 
chaser must show that full value was given, does not apply. (n) 

Sales by public auction of reversionary interests, being supported, on 
the presumption, that by such sale, conducted in the ordinary manner, 
and with the usual precautions, the fair market price will be ascertained, 
it follows, that if there beany thing in the circumstances or management 
of the sale vvhich rebuts this presumption, the purchaser will then be 
thrown back on the general rule, requiring him to show that he gave full 
value. If, for example, the sale by auction be resorted to merely as an 
expedient to cover a private bargain, <<it will operate nothing."(o) 
Equally unavailing will it be as a protection to the purchaser, if the ven- 
dor does not employ the precautions, which are usually resorted to for 
securing a sale at the full value; and therefore if it was announced in the 
particulars, that the estate would be sold without reserve, in such case it 
seems that the purchaser would be compelled to show that he had given 
the full value. Thus, in Fox v. Wright,(/?) which was a suit to be re- 
r »1S4 1 lieved from certain joo^/ obit bonds, Sir J. Leach, V. C, on a 
^ -* motion to dissolve *the injunction to restrain proceedings at 

law, said, " the true effect of the case of Shelly v. Nash is, that every pur- 
chaser at a sale by auction of a reversion is not necessarily bound to 
establish that he purchased at a full price; but that he purchased under 
circumstances which make it as equitable, that he should have the benefit 
of his bargain, as if he had bought not a reversion but an estate in posses- 
/ sion. The question is, whether this present defendant purchased this 
post obit bond under such circumstances? The particulars of sale dis- 
closed that the vendor was a young man about to raise £40,000 upon 
post obit bonds payable at the death of his father, and that the i^ale was 
to take place without reserve; that is, without any bidding on his part. 
Those who attended this auction necessarily, therefore, knew, that the 
vendor was a young man in distress; that he was so much pressed for 
money that he undertook with those who thought fit to be bidders, that 
he would not have recourse to those precautions by which every pro- 
vident seller at an auction protects Jiimself against an inadequate price. 
And I have to ask myself, in the language of Shelly v. Nash, whether it 
can be considered that such a vendor is not, in some sense, in the power 
of those who deal with him? and whether a sale by auction under such 

(n) Shelly ▼. Nash, 3 Madd. 282. , 

(o) Per Hit T. Flumer, in Shelly v. Nash, 3 Madd. 236. 

(p) 6 Madd. 111. 
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circumstances affords fair evidence of the market price?*' His Honour 
was of opinion, that such a question was too important to be decided in- 
cidentally upon motion; and therefore continued the injunction to the 
hearing, upon the plaintiff bringing into court the ^purchase* ^ ^ise i 
money with interest at 5 per cent, from the time of pay- ^ . ^ •' 
ment. 

The principle then established by Shelly. v. Nash is, not that a sale of 
a reversionary interest by public auction is necessarily valid, but that if such 
a sale be fairly and properly conducted, it affords a reasonable presump- 
tion that the value has been obtained, and consequently that the court 
will not interfere; a presumption, however, which the plaintiff may re- 
but by circumstances showing grounds for thinking that the full price was 
not obtained. Thus in Hincksman v. Smith,(9') which was a cause and 
cross cause, and arose upon a bill for the specific performance of the pur- 
chase of an estate in fee, expectant on the death of a person 83 years of 
age, for £800; at the time of the agreement the vendor had just attained 
21, and was induced to sell for the purpose of enabling him to fulfil an 
agreement for advancing a sum of money to a relation. It appeared upon 
the evidence of the solicitor who was employed by the plaintiff, and 
acted for both parties in drawing up the contract, that the defendant, at 
the time it was prepared, seemed to have little knowledge of the prop- 
erty, and especially that being asked by a solicitor as to the number of 
acres of which the estate consisted, he expressed his ignorance in that 
respect. Upon the representation of the plaintiff it was stated in the 
contract, that the land which was the subject of the sale, consisted of 
thirty-five acres or thereabouts, whereas upon a subsequent admeasure- 
ment, it was fouud to consist of forty-seven *acres.^ The p «.gg •, 
plaintiff was the proprietor and occupier of land adjoining to I- -^ 

the estate contracted for. It also appeared, upon the evidence of the 
plaintiff ^s own witnesses, that at the time of the contract the defendant's 
reversion was worth upwards of j81000, and the defendant's witnesses 
estimated it at a higher value. The Master of the Rolls, after adverting 
to the rule that the purchaser of a reversion must prove that he gave full 
price for it, said, « It may be observed, that, independently of this rule, 
there are objections to the plaintiff 'sbili for the specific performance oJf 
this contract. It is clear that the defendant, a young man, just of age, 
knew but little of this estate, and was altogether ignorant of the quantity 
of land; but the plaintiff being proprietor and occupier of land adjoining, 
it is difficult to presume that he was equally ignorant: yet it was upon 
the information of the plaintiff that the solicitor, who drew the agreement, 
inserted the quantity as containing thirty-five acres or thereabouts, and 
the defendant must have executed the contract under the impression, that 
such only was the quantity which he agreed to sell for £800, when in 
fact the actual quantity was forty-seven acres;" and accordingly his Honour 
dismissed the plaintiff's bill for specific performance and orderetd the 
contract to be deUvered up to be cancelled; but gave no costs on either 
8ide.(r) 

(q) 3 Rum. 433. 

(r) See Wood ▼. Abray, 3 Madd. 424 ; where the reason of this decision as to costs is 
shown. 
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r *187 1 *According to the decisions of courts of equity, years do 
^ ^ not make much difference in the protection afforded to ex- 

pectant heirs.(^) 

The cases on inadequacy, so far as the consideration of them belongs 
to this place, have turned most frequently on the grant of annuities, se- 
cured collaterally on reversionary interests in land. It will frequently 
happen that the grantor of the annuity, though dealing for his expecta- 
tions, and being so far clothed with the character of an expectant heir, 
yet the annuity may be charged not only on estates in expectation, but 
also on estates in possession, and in such a state of circumstances the 
question naturally arises, how far the rule as to expectant heirs is ap- 
plicable? Whenever the simple point shall call for decision, it will 
probably be .made to turn upon the fact, whether the main object and 
the substantial part of the contract was the estate in. possession, or that 
in reversion, and according as the latter may or may not be the fact, to 
apply the doctrine as to expectant heirs, — and in a doubtful case, as this 
is a doctrine objectionable in its policy and not approved of by the 
courts, — the ordinary rule that parties must stand by their contracts, 
however inadequate the price, would probably be allowed to prevail. 
With reference to this question Lord Eldon is reported to have said 
r *\<^R 1 "^ should certainly hesitate long before *I laid it down as a 
'- -' prihciple, that if an heir apparent dealing substantially for 

his expectations, is dealing also for a present obligation, which it is 
hardly possible that he should discharge, or throwing in a present pos- 
session worth but a small proportion of the whole, he is not entitled to 
the protection given to heirs apparent dealing for their expectations. 
Such a proposition would lead to most enormous mischief, and go far 
to destroy the principle itself. ^'(/) 

It seems that a purchaser of an estate subject to an annuity charged 
upon it cannot set it aside, although it might be void as against the 
grantor, either on the ground of informality, or of its having been ob- 
tained fraudulently, or at an iTnder price, connected with circumstances 
of distress in the grantor. (u) But it seems that this rule is to be limit- 
ed to cases as between vendor and vendee in the usual way, and that it 
does not apply to the case when the right springs out of a family settle- 
ment for family purposes. (v) 

On bargains of this kind, where there is on the one hand great inad- 
equacy of price, and on the other circumstances of distress, but no evi- 
dence of fraud, other than what is to be inferred from a purchaser 
r ^ifiQ 1 *having got a cheap bargain from a man labouring under the 
** ^ pressure of pecuniary difficulties, important questions fre- 

quently arise as to the effect of equivocal acts of confirmation or great 

(«) Per Lord Eldon in Davis ▼. the Duke of Marlborough, 2 Swanst. 143. 

{t) Davis V. the Duke of Marlborough, 2 Swanst. 164. 

(u) ** I recollect to have been in a case in England (though the name has escaped me) in 
which a purchaser attempted to resist payment of an annuity, subject to which he had bought 
the estate, which was clearly void under the existing statutes relating to life annuities, but 
the court refused to entertain the objection." Per Sir Anthony Hart, in Molony v. L'Es- 
trange, 1 Beat. 413. 

(y) Ibid. 
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and unexplained delay in seeking reliefy-^first how far these circum* 
stances preclude the plaintiff, from having relief, and secondly as to the 
extent of the relief which equity will grant, — questions, it is however 
to be observed, which can never arise where there is any evidence of di- 
rect fraud, in respect of acts or delay previous to the discovery of the 
fraud, since no time can be a bar to relief in a case of clear direct fraud, 
until it is found out,{w) 

(w) In consideriog the effect of delay we are naturally led to the qnestion, how far time 
operates as a bar to the relief, in cases where the contract was originally founded in fraud 1 
the state of the law on this subject is sometimes^iezpre^sed by the proposition that " trust and 
fraud are not within the statute/' This proposition is true in one sense,— -in another it is 
not. In the case of express trusts, or of fraud undiscovered, time does not run ; in the case 
of express trusts, the possession of the trustee is the possession of the cettui que trust, his 
acts are done on the behalf of the cestui que trustf and are for his benefit ; and no dealing of 
his with the property can create an adverse possession upon which the statute of limitations 
can operate. This is not so with regard to constructive trusts, arising either out of the gen- 
eral prindples of equity, by the natural relationship of the parties as in the case of guardian 
and infant^— nr so constituted by the decree of a court of equity, founded on fraud, or the 
pther circumstances on which the court raises constructive trusts; there the possession be- 
comes adverse, and the statute of limitations runs in the former case from the period at which 
the relationship of trustee and cestui que trust naturally terminates ; and in the latter from 
Uie period at which the circumstances of the fraud were first discovered. 

Thus in Lopkey v. Lockey, (Prec. Ch. 618.) Lord Macclesfield "an able Judge both in 
law and equity, as ever sat, on the bench* was clearly of opinion that where one receives the 
profits of an infantas estates and six years after his coming of age he brings a bill for an ac- 
count, the statute of limitations is a bar to such suit, as it would be to an action for an ac- 
count at common law/' So in Hercy v. Din woody, (4 Bro C. C. 257,) where the trust was 
constituted by. the decree of a court of equity, there iiaving been in that case a decree to ac- 
count; and, though after a decree to account it has been decided that the Statute of Limita- 
tions is not pleadable. (Holling^shead's Cose, 1 P. W. 742,) yet notwithstanding the court 
refused relief on the ground of delay. 

The case was decided on the circumstances. The decree had been obtained in 1744 ; no 
effective steps ivere taken in prosecution of it from 1756 to 1790 ; during this interval both 
parUes had slept on their rights, and the statute was not pleaded to the bill filed to carry into 
effect the decree. It was a case, therefore, peculiarly for the discretion of the court, and did 
not perhaps call upon it to proceed in analogy to the Statute of Limitations, or the presump- 
tions made in similar cases at law. And accordingly Lord Alvanley decided it on grounds 
of public policy, rather than with reference to the Statute of Limitations, holding that he 
ought not to permit the account sought to be carried on, because the party who would oth- 
erwise have been entitled to it, had been guilty of such laches as to make it impossible to 
take the account fairly and justly. 

What particulsff length of time would be a bar to relief under a decree to account, has not 
been decided, but it is probable that whenever a proper case arises, the court will hold that 
an interval of twenty years elapsing after any effective step has been taken in prosecution of 
the decree by, or on behalf of the parties interested, is a bar to the benefit of such decree, in 
analogy to the rule at law that a judgment debt shall be presumed to be satisfied aAer a 
lapse of twenty yeara, and no ^teps taken to keep the debt al^ve, and enforce its payment. , 
The principles which apply to constructive trusts as to the effect of time, apply equally to 
fraud, time being reckoned in the former case from the natural expiration of the trust ; in the 
latter from the discovery of the fraud : for although it has been said on the authority of Booth 
V. Lord Warrington, (4 Bro. P. C« 163,j that length of time will not bsr in case of fraud: yet 
such a conclusion is nut to be drawn from a just view of that case. The only proposition 
which can be fairly grounded on that authority, is this, that as fraud is a secret thing and 
may remain undiscovered for a length of time, during such time the Statute of Limitations 
shall not operate, because until such discovery the title to avoid it does not completely arise. 
This is the true ground of the decision in the case of Booth v. Warrington, where the House 
of Lords held that the discovery of the fraud being alledged to be at a subsequent period, and 
arising out of circumstances collateral, and it being established that such was the fact, a court 
of equity was well warranted in avoiding the transaction^ notwithstanding the Statute of 

* Per Lord Redesdale, 2 Sch. and Lef. 632. 
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[ "lOO ] *Acts, to have the effect of confirmation, must be purely 

*191 1 voluntary, and done with the intent to *ratify that which the 
L ^ party confirming is entitled to disaffirm. And therefore in 

r *IQ2 1 Molony v. L'Estrange,(a?) * where the annuity had been paid 
I ^ for many years and was never questioned till after the death 

of the grantor Colonel L'Estrange, when his son who took the estate on 
which the annuity had been secured under a family settlement, refused 
to pay it. Sir Anthony Hart held that this continued payment and ac- 
quiescence for so long a period was no confirmation, it being proved that 
Colonel L'Estrange, after he had granted the annuity, became dissatis- 
fied with it, and complained of it as a hard bargain, in which advantage 
had been taken of him, and that he withdrew his confidence from Mo- 
lony the grantee of the annuity, observing that it << was shown by this 
evidence, that he did not intend to confirm, but was ignorant of his 
power to resist. The successive payments therefore operated nothing 
in the way of confirmation.^' 

When the transaction has been acquiesced in for many years, but is 
involved in obscurity, such as to furnish ground for belief that the plain- 
r *193 -1 tiff was not *fully conuzant of his rights, the courts will 
I- -' consider such acquiescence merely as a lapse of time, and 

therefore in no way affecting his right to have it overhauled. 

This is well illustrated in Murray v. Palmer.(y) In that case the 
estate in question (leasehold for lives, with covenant for perpetual re- 
newal) was settled by articles, dated 9th April, 1761, previous to the 
marriage of John Chawner with Anne Alt, on John for life^ remainder 
to the issue of the intended marriage: part of the said lands were to be 
immediately given up to the said John, the residue upon the death of 
Robert, his father: there was issue of the marriage Robert and Eliza- 
beth. Upon the death of Robert the father, John under the articles en- 
tered into possession of all the settled lands, and continued thereon till 
17S7, when being muqh embarrassed and involved in debt, a large ar- 
rear of rent being due, and an ejectment brought, he was obliged to go 
to service leaving his children utterly destitute, and subsisting by the 
charity of their friends. While thus circumstanced John Chawiier un- 

Limitations. In Hovenden ▼. Lord Annesley, (2 8ch. dc Lef. 686,) a caw in which the al- 
ledged fraud was discovered so far back, that in 1785 a bill was filed, imputing the fraud, and 
impeaching the transaction on this ground, which was not followed up till 1794, a period of 
near sixty years after the first bill was filed. Lord Redesdale adverting to the notion, that, 
time does not run against fraud, said <* I hold it utterly impossible for the court to act in such 
a case. A court of equity is not to impeach a transaction on the ground of fraud, where the 
fact of the alledged fraud was within the knowledge of the party sixty years before. On the 
contrary, I think that the rule has been so laid down, that every new right of action that ac- 
crues to the party -whatever it may be, must be acted upon at the utmost within twenty 
years." 

The true principle seems to be that where there has been fraud, the statute does not run 
till the fraud has been discovered, afterwards it does ; and therefore, in a bill, for example, 
impeaching accounts for fraud, it must be charged that the fraud was discovered within six 
years, for ^' if the fraud was known, and discovered above six years before exhibiting the bill, 
this, though ji fraud, would be barred, by the Statute of Limitations." South Sea Company 
V. Wymondsell, (3 P. W. 143.) On the same principle, if the object of the suit, was the 
recovery of land, or money secured or chafged upon land, on the ground of fraud, the bill 
roust charge that the fraud was discover'ed within twenty years, otherwise the remedy is 
gone. (See Weston v. Cartwright, Sel. Ca. Ch. 34 ; Bicknell v. Qough, 3 Atk. 588.) 

(x) I Beat. 414. 

(y) 2 Sch. & Lef. 474. 
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dertook to convey to the defendant, who had been a practising attorney, 
by an indenture of the 6th September, 1787, which recited that he was 
indebted in 312/. to defendant, and that as well to pay the same, as to 
provide a maintenance for himself ,and his family, he conveyed the said 
lands and all his interest therein to the defendant, and he warranted 
that he had good right to make the conveyance: but there was no cove- 
nant that the premises were free from incumbrances. By another deed 
of the 5th January, 1788, the defendant obtained *from Rob- p *iqa t 
ert and Elizabeth, who were then in a helpless and distress- ^ -' 

ed situation, in consideration of 300/. paid to Robert, and 200/. to Eli- 
zabeth, and of paying off certain debts mentioned in a schedule, a con- 
veyance of all their estate and interest in the lands for ever: Elizabeth 
signed a receipt for the money; in fact, it was not paid^ but a bond given 
her for the amount No schedule was annexed to the deed as produced 
at the hearing, but it appeared that some paper had been annexed to it, 
which was torn off: on the 7th March, 1788, the defendant obtained 
from Robert Chawner a conveyance of the whole reversionary interest 
in the said lands, as if he were solely entitled to it, in consideration of 
the aforesaid sum of 300/., and having got into possession, shortly after 
purchased the fee and inheritance. In 1792, Elizabeth married the 
plaintiff John Murray, and she, previously to the marriage, and her 
husband subsequently, received interest on the bond. In 1795 Robert 
died, leaving an infant son; in 1799 John died; and in July, 1800, a 
bill was filed by Murray and his wife against Palmer and the infant son 
of Robert, praying that the aforesaid deeds, so far as they affected the 
plaintiff's rights might be set aside, and for an account of the moiety of 
the rents since the death of John Chawner, and for what was due to Pal- 
mer on the footing of the 200/., and interest, which the parties offered 
to pay. Palmer, by his answer, denied knowledge of the articles of 
1761, insisting that the conveyance of 1787 was fair, and for full value; 
with rcjipect to the deed of 5th January, 1788, that on R. Chawner ap- 
plying to him to purchase his reversionary ^interest, defend- ^ «i 95 i 
ant. Palmer, advised him to advertise same, and consult his ^ -" 

friends; that having done so, and being unable to find a purchaser^ de- 
fendant agreed to give dS500, which was the value, as ascertained by an 
eminent notary-public, which sum, in order to make a provision for the 
whole family, was, by Robert's desire, to be paid in the following man- 
ner, viz. J@300 to Robert, and d6200 to Elizabeth. As to^ the deed of 
7th March, 1788, defendant was advised that if Elizabeth had not title 
to said lands, the former deed was informal; and, insisting on the whole, 
that there was no fraud or unfairness in the transaction, and submitting 
that, by receiving interest on the JS200, and the length of time which 
plaintiffs had suffered to elapse, they must be taken to have confirmed 
the conveyance. 

With respect to this last point. Lord Redesdale said, << The title of the 
plaintiff to relief would be clear, if her application had been recent. But 
two things are insisted on; first, that she having received the interest of 
this money while single, during two years and a half, and then she and 
her husband having received principal and interest during her marriage, 
these acts are to be taken as a confirmation of the transaction. Now I 
take it that nothing will amount to a confirmation of a fraudulent transac- 
tion but an act done by a party after he has become fully aware of the 

April, 1838 — 1 
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fraud that has been practised. I do not mean to say that the party should 
be aware of i^U the circumstances ofthe transaction; but he must be aware 

r *ld6 1 ^^^ ^^ ^^^ ^^ ^^ doing is to have the efiect of confirming 
^ ^ *an impeachable transaction: otherwise the act amounts to 

nothing as a confirmation. Then there is the acquiescence down to 1600^ 
during the whole time that John Chawner lived. If the transaction had 
been one in which the interest of John Chawner himself had been in- 
volved, so that the interest of Palmer would be affected by this acquies- 
cence, or his situation altered by it, it would be very important; but this 
is not the case, and therefore this acquiescence amounts to a mere lapse 
of time. I do not see that the plaintiffs had not the same means of gain-* 
ing information before that, as they had at the time of filing their bill. 
Nothing is said of any new discovery, and the whole comes out on the 
view of the instruments, and the answer of Palmer. Probably, M urray, 
the husband, originally kn^w nothing of the case except the bond, and 
took that as his wife's fortune. With respect to her, she seems to have 
been as much in ignorance at the time of her marriage' as ever, except 
that she understood that this was a very valuable purchase made by 
Palmer. It appears that Palmer, at the expiration of four years, let the 
estate to great advantage: this probably^excited some conversation on the 
subject, and produced an investigation of the title, and when investi- 
gated it turns out to be founded on gross misrepresentation. Now the 
misrepresentation appears completely, only from the production of the 
deeds; and therefore, till that production^ the case never fairly came, 
with all its circumstances, within the knowledge of the plaintiffs. One 
r *1Q7 1 ^^^^ of the case ^which has struck me very much came out 
■- ^ ^ only on the production of the receipt for rent for d8 136, 

namely, that it bears date prior to the conveyance by John Chawner. 

<< Under these circumstances, I think the lapse of time very much ex- 
cused by the obscurity of the transaction. It would have had a con- 
siderable effect, if the question had been with respect to a property for 
which Palmer had been called on to account during a long lapse of time; 
but he is not called on so to account, for, according to the claim of the 
plaintiffs, he is not accountable for the rents until the death of John 
Chawner, in February, 1799, and the bill was filed in July, 1800: so 
that he is not called on to account for mudh more than one year's rent. 
The delay, however, ought to protect hiin, to a certain extent; that is, 
as to what accrued from the death of the father, the account of rents 
ought not to be taken as against a person, who might not haVe evidence 
of his receipts and payments, in the same manner as if he had thought 
himself accountable; but, at the same time, not to make him wholly un- 
accountable.'' 

Where, however, the vendor, with full knowledge of all the circum- 
stances, and of his right to set aside the contract, confirms the purchase, 
equity will not relieve against the sale, although the aid of the court 
would not originally have been withheld, (r) 

r *198 1 * Whatever effect time may have in precluding relief against 
■- -'a bargain of a remote period, it afiords no ground for a court 

(r) Ckesterfieid v. Jansen, 2 Yes. Mn. 649 ; S. C. 1 Atk. 301. A note of thU important 
ease from MS8. in the posaesiion of the writer of tbie Essay, will be found in the Appendix 
(A.) 
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of equity to enforce it^ if shown to have been illegal originally.(a) When 
a party comes into a court of equity for assistance, the court looks into 
the whole transaction; and if there be reason to suppose that evidence 
may have been lost^ or facts thrown into obscurity by lapse of time, great 
weight is given to the objections of delay; but where the lapse of l7me 
has worked no prejudice to either party by loss of evidence, then it is 
not an objection to which, in transactions of this kind, the court gives 
much allowance. 

The court in awarding relief in a suit to set aside a contract executed, 
will have due regard to the conduct of the parties; and therefore, if the 
vendor apply in reasonable time, will not only set aside the contract, but 
direct accounts between the parties, and if the purchase-money and in- 
terest shall appear to have been overpaid will decree the surplus to be 
refunded: but when the vendor is under no disability, conuzant of all the 
facts, and acquiesces for a long period, the court will not direct accounts. 
Under *such circumstances to call on parties to refund by a p vigq i 
retrospective decree to account, might ruin them, for a mis- )- ^ 

take encouraged by the laches of the vendor, — a course of rigour incon- 
sistent with the temperate dispensation, which the justice of a court of 
equity administers. 

There are cases in which the court will not interpose its assistance, 
but leaves each party to make what he can of his remedy at law. This 
will sometimes be done when there has been great delay; unless the dis- 
missal of the bill will leave a great '^ reserve of litigation in other forms,'' 
a-circumstance, which a .court of equity generally feels it to be its duty to 
prevent by a Anal decision, adjusting and settling the rights of all the 
parties. (6) 

According to some recent decisions, it appears that the court will not 
interfere to set aside the sale of reversionary interests, when the reversion 
is dependent on contingencies, which in the opinion of the court do not 
admit of valuation. As if the reversion b^ dependent upon the death of 
a party dying without issue, such a contingency is considered to be in- 
capable of valuation and consequently the rule as to reversionary interests 
cannot be applied. Thus in Baker v. Bent,(c) the property consisted of 
four-eleventh shares of a wharf and premises, and the reversion, which 
was the subject of sale, was expectant on the death of a ^ «Qon 1 
bachelor *of the age of sixty-three years, without issue male; *- -' 

and was to be reduced to less than four-eleventh shares in the event of 
his leaving issue female,, or of there being issue of his sister. The vendor 
at the time of the sale was in great distress. In March, 1817, a proposal 
on her behalf was made to the defendant, who after some correspondence 
agreed to give £550 for her interest,- on the supposition that the rever-^ 
sion was to take effect absolutely on the death of the tenant for life. On 
the abstract being delivered the mistake as to the nature of the interest 

(a) ''I haT6 found no case in which a bargain made in direct contra-vention of the policy 
of the court has been allowed tostand, merely because it had been submitted to for many 
years. There are many cases in which relief has been given after great lapse of time. The 
eaaea of Beaumont ▼. Boultbee (5 Vea. 484; 7 Ves. 699;) liandall ▼. Errington (10 Vea. 
423;) and Wood ▼. Downes (18 Ves. 120,) are marked inatanoes of this kind." Per Sir 
Anthony Hart» in Moiony v. L'Estrange, 1 Beat 414. 

{b) L'Estrange ▼. Molony» per Sir A. Hart, 1 Beat 414. 

(c) 1 Boas, and MyUie^ 224$ and see Nichols ▼. Qould, 2 Yes. aen. 422. 
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was discovered^ when the defendant stated that in consequence of the 
contingency, he should only give half of what he had before offered, and 
the eontract^was carried into effect on these terms. The reversion fell 
into possession in the year 1822, but the bill to set aside the sale was not 
filed till 1828. It was clearly established in evidence that the sale was 
at a great under^value, and that setting aside the contingency of issue of 
the tenant for life, or his sister, the reversion at the time of the sale was 
worth about ^2,600. It was contended, on the behalf of the defendant, 
that the ordinary principle could not be applied to a case like this, be- 
cause it was impossible to estimate the value of the contingency on which 
the reversion was expectant; the value of a reversion to take effect, 
on the death of a person of a given age, being a matter of calculation; 
but there was no arithmetic which could estimate the probability, wh^- 
r *2ni' 1 ^^®^ * certain individual would marry or *not, and whether, 
*- -I if he married, he would have issue.(^) The court could not 

(d) On a point like this, it is hardly worth while to hazard an observation; but if it were 
necessary, it does not appear difficult to show, that the opinion stated by the Master of the 
Rolls, and which had been so confidently relied on in argument without, as it seems, any 
contradiction by the counsel on the other side, is by no means so clear as it is here assumed 
to be. Whether such a contingency does or does hot admit of ejact computation, may per- 
haps admit of doubt ; but at all events, the reason given by his Honour, ** that it depends upon 
the peculiar habits and dispositions of the party, and the accidents of life," is no satisfactory 
proof of the negative; since the same reason would show that the reversionary interest in a 
life estate was not capable of computation, inasmuch as the duration, of the existing life of a 
given individual, must manifestly depend '< on his peculiar habits and disposition, and the 
accidents of life,'' (that is fo say) on his temperance, his constitational tendencies to disease, 
and upoti the chance of his escaping the accidents, which at any moment may put a termi- 
nation to his existence. A bachelor of sixty years, may suddenly marry and disappoint all 
ordinary calculation ; so, on the other hand, a man in the prime of life and in the vigour of 
health, may be sucidenly cut off by the effect of- internal diseases which had previously 'been 
imperceptible, or by the occurrence of sudden and unforeseen accidents. But to argue, 
therefore, that the probable duration of such a life could not be numerically valued, woald 
be to lay aside the first principles of chances, and to forget the very nature of such calcula- 
tions. The principle of calculation has no application to individual cases ; it contemplates 
only the general average of society at large. 

. The Master of the Rolls would probably have been nearer the truth, if he had stated that, 
in the case of reversions dependant on a life, there were existing tables and facilities, for 
ascertaining the value of such interests ; but that, as to contingencies dependant on the death 
of a party dying without issue, no such tables and facilities existed, and consequently in the 
former case, the value of the reversion was capable of being ascertained with thai degree of 
readiness and certainty which the courts would act upon ; but that the latter presented diffi- 
culties, with which the court did not feel itself bound to grapple, for the purpose of supporting 
or extending a doctrine of which it disapproved. 

With regard to the contingency, which has given rise to the preceding observations, it 
might be valued exactly on the same principles as are employed in the ordinary' case of life 
annuities ; and it would not be difficult, if this werb the proper place for such speculations, 
to exhibit a formula expressing the value of this contingency. 

It would not have appeared necessary to^go into so much observation on a, topic which is 
purely a matter of science, had there not been shown, by other judges and in other cases,' a 
disposition to exclude contingencies of this kind from the pale of legal protection, in such a 
way as clearly to work great injustice. The class of cases here alluded to are cases in bank- 
ruptcy, in which claims restifig on the strongest considerations of equity have been refused 
to be admitted to proof on some vague notion that they did not admit of numerical valuation. 

Thus, iii a case of ex parte Eagle, (1 Mont, and M* Arthur, 428) Lord Lyndhurst seems 
to have acted on a simular assumption as to the impossibility of such valuations, and that this 
circumstance formed a ground for refusing the assistance of the Court, The question in 
that case arose upon a marriage settlement, in which (so far as it is material to be hero 
stated,) W. Smith, the intended husband, covenanted " that his heirs, executors, and admin- 
istrators should, within twelve months after his decease, pay to the trustees of the setUement 
the sum of 4,000/, npon trust, to pay the interest to his intended wife for life if she should 
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set a value on such a *continfi^iicy, and therefore it could not ^ ^^^^ ^ 

Interfere with the transaction, on the ground that the full I- ^ 

*value was not paid; and on this ground the Master of the p «oo3 1 

Rolls would, it appears, have dismissed the bill; but the I- -' 

rarvtva him, and after herdejceaae to tranafer theprinoipal unto the children of the marriage 
in manner therein mentioned; and if there were no children of the marriage, to pay the 
same unto the eurvivor of them, his or her executors, administrators, and assigns, for his and 
their own proper use and benefit. On a petition by the trustees to prove for the Taine of 
this sum of 4^000/. as a contingent debt, Lord Lyndhurst, reversing the judgment of Sir L. 
Shadwell, said : <* It is unnecessary for me to express any opinion upop the arguments urged 
at the bar, as to the distinction between covenant and debt, because my judgment is founded 
on a consideration, that in this case Uie contingencies are incapable of valuation by the com- 
missioners. They would be bound to ascertain the sum to be proved by a correct estimate of 
all the different contingencies ; but as they are not capable of valuation, I think the claim 
does not fall within the relief intended by the clause of the statute applicable to contingent 
debto." 

This it will be admitted at once is a case of great hardship, inasmuch as the effect of it is 
to deprive the wife and children of the bankrupt of the benefit of a provision made for them ' 
previous to the marriage of their parento, — a species of provision, which, on the soundest 
principles of policy has always been vigilantly guarded by our courte of equity. It is not an 
idle inquiry, therefore, to ask, what was the amount of difficulty which impeded the current 
of justice? The money in question was to be paid to the trustees for the benefit of children, 
and if there were no children, then to the survivor of the husband and wife, his or her ex- 
ecutors, administrators, and assigns. Hence, if there were no children and the husband 
survived his wife, the money would be payable to the husband, his executors, administrators, 
or assigns ; and would, therefore, in this contingency belong to the assignees. In order to 
entitle the assignees, there must be-— 1st, no children ; 8nd, the husband must survive the wife; 
and the valuation of the contingencies is therefore reduced, to the ascerteining the probability 
of these evente happening concurrently, a question which, it is apprehended, any actuary of 
competent knowledge would, when furnished with the requisite degree of information as to 
the ages of the parties, dec, very easily determine. 

In a case of this description extreme accuracy is by no means essential. In bankruptey 
the struggle is for the wreck, and the title of the wife and children to a fragment of it resto 
surely upon as strong a foundation as any other claim. 

It would in all cases be easyt on general principles, to form a rough estimate of the value 
of the contingency, an estimate^ however, sufficiently exact for practical purposes. Take, for 
instence, the case decided-by Lord Lyndhurst. There were three contingencies : 1st, the ex« 
istence of children ; 2d, there being no children, and the wife surviving her husband ; Sd, 
there being no children, and the husband surviving his wife. If either of the first two evente 
happened, the claim in question was a debt upon the husband's estate,— if the last happened, 
it sunk into it, and consequently passed to his assignees. The first ef these events is the most 
probable, the two last, in ordinary cases, of nearly equal value. It is clear that by reckoning 
these three evente as of equal probability, complete justice is not done to the claim of the 
wife and children, and consequently to such an assumption of their relative values no objec- 
tion could be token on behalf of the assignees. On this hypothesis, the value of the interest 
of the wife and children to that of the husband would be as two to one, and, consequently, 
the value of their claim would be two-thirds of 4,000/- : and to have avoided all cavil, the 
interest might have been taken of 2,600/., which is clearly below ito true amount. 

Considerations of this simple kind would be applicable to the valuation of almost all con- 
tingencies which could arise in cases of this description : and even if the mode of getting at 
a rough estimate of the contingency were not quite so obvious, it seems to be the duty of the 
court, in favour of those claims which are recognized as being among the strongest and most 
sacred, to struggle against all difficulties of an ordinary character. 

In ex parte Davis in re Wentworth (1 Mont. Ga. Bank. 121,) the bankrupt, in considera- 
tion of the marriage of his son James Rishworth with E. H., covenanted " that from and af- 
ter the marriage the said J. R., should, during his life or until he became bankrupt, rece ve 
an annuity of 100/. a year, charged on certain lands, and on such event, then to be paid to 
his wife E, H., to her separate use, and from and after his decease, so long as she should 
continue his widow unmarried ; and upon further trust in case there should be one or more 
children of such marriage, then that the trustees should after the decease of or next marriage, 
which should- first happen, of the said E. H., in case she should survive the said J. R^ by 
mortgage or sale of such lands, raise the sum of 2,000/. to be paid unto any one or more of 
such children :" theie was also a covenant by the bankrupt, his heirs, executors, and admin- 

I2 
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r *204 1 *<^^f^'^<l^'^^ having himself set a value on the contingency, by 

I- ^ proposing to deduct one-half the sum he had offered for the 

r *20S 1 ^®^®'*^^^*^ when *he considered it to be absolutely expectant 

«• J .on the death of the tenant for life, His Honour was of 

r *20fi 1 *°P*°*^'^ ^^*^ *h® defendant could not complain that the 

L J court adopted the rule which governed his own conduct in 

Utratora, for the due payment of the said annuity of 100/., and of the said sum of 2,000^, 
or so much thereof, as should not be raised by sale or mortgage as aforesaid. The lands b»- 
ing insufficient to secure the annuity and the sum of 2,000/., the question, on a petition by 
the trustees of the settlement, was. Whether they could prove for the difference! — that de- 
pending upon the ulterior question, Whether the annuity and the 2,000^ were capable of 
Yaluationl Sir L. Shadwell, after observing that the contingencies in ex parte Tindal were 
very similar to this, and that *< if he was at liberty to decide unfettered, he should give hia 
opinion otherwise," dismissed the petition but without costs. From this decision there was 
an appeal to the Lord Chancellor, when, in consequence of the conflict of opinion between 
Sir L.. Shadweil and Lord Lyndburst, and for the purpose of settling the question speedily 
and without expense to the parties. Lord Brougham called in to his assistance. Lord Chief 
Justice Tindal and Mr. Justice Littledale; the opinion of two actuaries was taken, who 
thought the contingency could not be valued ; and the order of the Vice Chancellor was eon- 
firmed. 

That the contingency could not be accurately computed for the wantof d^to is perfectly 
obvious, — but that it could be approximately computed, and that this is all which the sta- 
tute could require, it will not be very difficult, to show. It is obvious that during the bus- 
band's life the annuity was payable, at all events, either to himself or his wife, as the ques- 
tion about the widow's marrying again could not arise during that period. Now for the hus- 
band's life, the annuity was valued by the actuaries at 1,750/, in round numbers, and its 
value during the wife's survivorship, at 320/. ; if she married again this latter sum would 
have to be diminished in proportion ; but to avoid any question, this sum might have teen 
rejected altogether, and then a sum of 1,750/. would have remained, to which, at all events^ 
the petitioners were entitled to proof, in respect of the annuity. Then as to t^e 2,000/1, 
this sum was to be paid only *' in case there should be one or more children of such marriage.'* 
If at the time of the bankruptcy there were children of the marriage, which does not appear 
by the Report, the contingency was gone, and the gift had become absolute. As no children 
are mantioned it is to be presumed there were none; but as a^ the time of the bankruptcy, 
the husband was only twenty 'Seven, and his wife twenty-three years of age, the probability 
that they would have children was at least as great as the probability that they would not 
have any ; according to every principle of calculation, the chances of their having children 
therefore could not be estimated at lower than one-half: it ought to be reckoned much high- 
er. This would give in respect of the 2,000/., a further sum of 1,000/., as to which, it is 
perfectly clear that the petitioners were entitled to prove. The result of the preceding ob- 
servations will be that the petitioners were demonstrably entitled to prove for a sum of, at 
the very least, 2,750/. 

It is submitted, notwithstanding Lor^ Chief Justice Tindal and Mr. Justice Littledale 
*' expressed their clear opinion that the case was not within the statute, which contemplat- 
ed the proof only of such contingencies as are capable of valu^ion, which this was not," 
that the framers of the statute; in forming the section of the Bankrupt Act, out of which these 
questions arise, could only have contemplated contingencies of this kind ; for it was to the 
hardship of this class of cases, towards which the remarks of preceding judges had always 
been directed, and in consequence of which this very section was framed. (See Tully y. 
Sparkes, 2 Lord Raym. 1546 ; ex parte Caswell, 2 P. W. 497; ex parte Greenaway, 1 Atk. 
113; ex parte Greome, and ex parte Winchester, 1 Atk. 115; ex parte Mitchell, 1 Atk. 120; 
ex parte Barker, 9 Yes. 1 10 ; ex parte Alcock, 1 Yes. & Bea. 176 ; ex parte Taaffe, 1 Glyn. 
& Jam. 110.) It must also be presumed that the legislature was fully aware, of the fact, ttiat 
such contingencies were incspable of exact and rigorous valuation; and therefore, we must 
conclude, that when they spoke of valuing such contingencies, they intended approximate 
valuation,*— or, in other words, the valuation of so much as could with ordinary data^ and 
upon ordinary and familiar principles, be clearly ascertained — ^meaning of cour^ to reject 
all such parts of the contingency as might lead to intricate and curious speculation, beyond 
the reach of ordinary means of computation. 

It is therefore, submitted, that the Vice Chancellor's reluctance to decide this question 
against the right of proof was well-founded; and that his judgment and the confirmation of 
it on appeal are untenable. 
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*the treaty; and accordingly thought the justice of the case r- «207 1 
would be reached by a reference *to the master^ to enquire ^ -* 

and state what was the value of four-eleyenths of the revet- r ^qqs 1 
sion at the time *of the agreement, supposing it had been to ^ -* 

take effect certainly at the death of the tenant for life, and ^ ^onq i 
by declaring that one-half of such Talue was to be deducted ^ -^ 

in respect to the contingency. 

Two cases may be here noticed, which would more properly have 
been stated in an earlier part of this section. 

In Ryle v. Swindelis,(e) by articles, dated the 6th July, 1809, thede- 
fendent, a publican, in consideration of JS30 paid down, and of i)770 to 
be paid in manner thereafter mentioned, agreed on or before the 6th of 
August then next to convey to plaintiff in fee eight-twelfth undivided 
shares of a certain messuage and premises, subject to his father's life- 
estate therein; J570 only was paid at the time of executing the convey- 
ance, ^200 being by the agreement retained by the plaintiff, in order 
that if he should at any time purchase the remaining shares, any excess 
above jBIOO a piece, which he might be obliged to give for them, he 
might reimburse himself out of this money, and pay the re- p *o\(\ i 
sidue ''to defendants, interest on the whole being to be ^ '^ ^ 

Since these obaervatioiis were written the cas& of ex parte Tiudal, on the authority of 
which the Vice Chanftellor gave his reiactant judgment, in ex parte Davis, has been reversed 
on appeal ; the case has not yet been reported, but the author has been favoured with a short 
note of the judgment, pronounced by Lord Chief Justice Tindal, — which so far as it bears 
upon this point is as follows: — 

"Then if this were taken to be a debt contracted by the bankrupt, there was no doubt that 
it was a debt payable on a contingency. The contingencies were, first, the death of the 
bankrupt ; and, secondly, the event of there being no children, in case the wife were already 
dead. The nature of these contingencies, however, formed no reason why the debt should 
not be proveable ; nor could it be maintained that it was excluded either by the words or the 
spirit of the statute. It was no reason against admitting a debt that the contingency on 
which it was payable might never happen, and therefore that it would never have to be 
paid. There had been many cases from a very early period down to the passing the act of 
the 6th Geo. 4th in which the hardship of not admitting the' proof of contingent debts had 
been severely felt by the judges who were called upon to administer the law as it then stood. 
No doubt the legislature had those objects in view when the Act was framed, and his Lord- 
ship was^ of opinion that the words of that Act included this and the class of cases under 
which it was to be ranged. The main argument, however, relied on against the proof was, 
that no valuation could be made of this debt. It was said to be uncertain if any of the per- 
sons now in existence, and apparently entitled, would^ be in existence at the period of the 
bankrupt's death, and that others might come into existence before the same period. But 
although this was true, it was no reason why the valuation could not now be made. The 
valuation would be simply, what is the present worth 4,000/., payable after the death of an 
individual of such an age as the bankrupt had attained? If the debt were payable immedi- 
ately the trustees would be at liberty to prove for the whole amount of the debt ; if at a fu- 
ture day they would prove for the same amount with a rebate of interest up to the time of 
payment. The proof must therefore be for the value of the whole debt. If the proof were 
for the benefit of the husband, that would be nugatory ; because it would immediately re- 
vert to his assignees; if he should survive both his wife and children he would become en- 
titled; but his contingent interest passed under ^is commission, so that might be provided 
against. Upon the principles which his Lordship had thus laiddown, he thought the trus- 
tees of the settlement should be allowed to prove." 

** There are cases," said Lord Eldon (speaking of one which he described as being ^ as 
difficult a case as any in equity,") " in which the court gives more than may be actually due 
on account of its inability to distinguish." (Adiey v. The Whitstable Comp. 1 Mer. 111.) 
If more may be given than is actually due, surely, on the same reasoning, less may be given 
than the parties have a just right to claim, if their claims could be rigorously ascertained by 
the ordinary means of calculation. 

(e) 1 M<Clel. 519. 
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paid him in the mean time. The father died in May, 1814. The suit 
was originally commenced in 1810; but owing to deaths and other causes, 
was not brought to a hearing until July, 1824. An atten>pt was made 
to impeach the fairness of the transaction, but the evidence broke down 
on this ground, and the case resolved itself ultimately into a mere ques- 
tion of adequacy. The plaintiff's witnesse9, who were farmers or other- 
wise similarly situated in life to the defendant, estimated the value of the 
reversion of the whole of the estate at from j61,200 to J@l,430, calculating 
the father's life-interest to be worth from nine or ten to fifteen years' 
purchase, at &S9 or £20 a-year, and making a further deduction in com- 
puting the value of the defendant's portion on account of the manner in 
which it was circumstanced. The substance of the defendant's evidence 
was, that at the time of the contract the father's age was seventy or 
seventy-two, and his life a very bad one, owing to his indigence and 
wretched mode of living, being frequently destitute of the necessaries 
of life; that the defendant was extremely poor, uneducated, and illiterate; 
of a very weak understanding, and subject, throughout the year 1809, to 
habitual and almost constant intoxication: that in 1809, the annual value 
of the entire premises was JS140, or at the lowest J6120; the father's 
life-interest worth only four or five years' purchase, and the son's rever- 
r *2 1 1 1 ^^^"^''y interest, worth at the lowest i6l,500. The Lord *Chief 
'- ^ Baron, after disposing of that part of the case which alleged 

fraud and unfairness, proceeded thus: <<but with respect to inadequacy, 
there seems that degree of it which, according to the authority of the 
cases, should prevent a specific performance. Taking it upon the re- 
presentation of his own witnesses, I consider this to have been much too 
favourable a bargain for the plaintiff. One of them estimates the father's 
life-interest at from ten to fifteen years' purchase, and there is not one 
that does not speak of it as being worth nine years' purchase, whereas I 
am sure it could not have been of the value of more than six. It was 
thrown upon the plaintiff to make out a case of adequacy, in order to 
entitle himself to a decree, and he has not done it in the way he ought; 
it was incumbent on him to have a valuation of the property made by a 
competent valuer, and an actuary should have stated what would have 
been a fair consideration for the reversionary interest, upon a view of all 
the circumstances. The general condition of this man, which was re- 
presented to have been that of extreme indigence, ignorance, imbecility 
of intellect, and habitual inebriety, was such as should render him an object 
of the protection of the court. I think no man capable of dealing prudently 
with his own interests could have acceded to that stipulation in particular 
relative to the ^200, by which in fact it depended upon the conduct of 
the vendee of the estate whether he should ever receive more of the res- 
r *<>12 1 >^u® of the purchase-money or not. I must therefore *d is- 
I- ^ -^ miss the bill, but I shall make no disposition as to costs." 

In the subsequent case of Head en v. Rosher,(y*) the same Judge re- 
fused to set aside the contract, although the valuation of Mr. Morgan, 
the actuary, was je928 8«., and the price given only j6630, — rather more' 
thar\ two-thirds of the calculated price, which it appeared, however, on 
the evidence, was about the utmost that could be commonly got upon 
the sale of reversionary interests. This judgment is, however, more im- 

(/) K'Clel. & You. 89. 
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portant for \\$ collateral observations than for the point directly decided. 
With respect to the proposition laid down by Sir W. Grant in Gow- 
land V, De Faria, the learned Chief Baron is reported to have expressed 
himself as follows: — ^< Notwithstanding the very great respect which I 
entertain for the great judge who determined it, I cannot bring myself 
to adopt the principle which he is reported to have laid down there. 
He is made to say, that when he examined Peacock v. Evans he found 
the doctrine pf the court perfectly established, that the validity of con- 
tracts of this nature turned almost exclusively upon this circumstance of 
the adequacy of price. He seems to have considered that such guards 
are thrown about a person about to dispose of a reversionary interest, that 
he can hardly disposeof it but by public sale. I cannot say that; and how- 
ever closely that case approaches to this, it may *be observed p ^^ i q i 
in answer to it, that the decision was appealed from, and the ^ ^ 

suit was eventually compromised. Neither the other cases cited, nor the 
current of authorities warrant, in my judgment, the position in the lati- 
tude, in which it is laid down in Gowland v. Faria.'^(^) 

From the preceding survey of the cases and dicta on the subject, it 
must be sufficiently obvious that the law has at length arrived at that de- 
gree of confusion, in which it seems impossible much longer to postpone 
legislative interposition. The judges have struggled so hard to get out of 
the operation of the doctrine in particular cases, and have drawn so many 
curious distinctions as to render it impossible to advise satisfactorily on 
questions of this kind. 



The late case of Lord Portmore v. Taylor(A) will throw considerable 
light on the observations contained in the preceding pages. The facts, 
as they appeared from the pleadings and evidence, were as follows: — In 
the year 1808 the present Lord Portmore, then Lord Milsington, was 
entitled to an interest in possession of ^1,499 a year, and an interest in 
reversion of ^1,154; but this interest was encumbered with annuities 
which he had granted for his own life, to the amount of iei,40X); so 
that he had, in the year 1808, the present unencumbered income of ^99 
a year only, and the interest in reversion *of jBl,154, p *oi4 i 
charged with these annuities. Previbus to the year 1808, he I- ^ 

being then Colonel of the North Lincoln Militia, appointed persons, who 
were in partnership with Mr. Bruce, which partnership was afterwards 
dissolved, and Mr. Bruce supplied their place, to be agents for him, in 
his capacity of Colonel of the Regiment. In the month of March, 
1808, he was labouring under very great pecuniary embarrassments, 
having, at the time, a family of six or seven children, without any meians 
of supporting himself and them, except that which was derived from the 
above income, and the profits he might derive from his Colonelcy. In 
March, 1808, an agreement was made, which appears to have been 
merely verbal, that he should sell to Mr. Bruce the whole interest which 
he had in this income in possession, and in remainder, for a sum of 
d615,500, but it was part of the agreement that the annuity which he had 
during the joint lives of hfmself and his father should be made, as far as 
he could an annuity for his own life^ in the event of his surviving his father. 

{g) M'CieL & You. 99. (A) Y. C. Ap. 15, 1831, MS. 
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The agreement having been made on the 25th March, 1808, between 
that day and the 27th April following, several sums, many of which were 
very small, were paid by Mr. Bruce, on the account of Lord Portmore, 
amounting together to dg2,421 and a fraction; and a bond was given for 
the payment of them, with interest. It appears that between the said 
27th April and the 12th of the following May, several other sums of 
r *215 1 "™°"®y> which were also small, *were paid by Mr. Bruce 
^ -'on account of Lord Portmore, making, together with the 

preceding sums, j84,950; and on the 12th May, 1808, a warrant of at- 
torney was given for the payment of tht whole with interest, and on the 
same day articles of agreement, in writing, were executed, for making 
th« before-mentioned sale; part of the agreement was, that Lord Port- 
more should bear all' the expenses of the necessary deeds for giving effect 
to the transaction, and also the expenses of filing a memorial, in case it 
was thought necessary. And it w^as agreed that the JB4,950 should be 
taken as part of the purchase-money. It appears also that judgment was 
entered up on the warrant of attorney, and then further sums advanced, 
many of which were very small; and certain policies of assurance 
had been effected, and premiums on them were paid, the policies 
being for short periods, and the premiums small; and it appears that 
interest was allowed by Lord Portmore on these premiums. The whole 
sums which were so paid* and for which Lord Portmore became indebted, 
after giving credit for a small sum received on his account in respect of 
regimental matters, amounted to dS6,612 10^. 2d. A deed was executed 
for the purpose of carrying into effect the original agreement, bearing 
date the 14th March, 1810, which was made between a number of per- 
sons, in whom was centred the interest of the annuities granted, and Lord 
Portmore and Mr. Bruce, and persons who were trustees for him; and it ap- 
r *216 1 P^^''^ ^^^^ a sum of d&l 1,800 and a fraction had been paid *by 
^ ^ Mr. Bruce to the holders of the annuities for the re-purchase of 

them. Payments were made in pursuance of that deed, and the transaction 
remained unimpeached until after the death of the father of the present 
Lord Portmore, who died in the month of November, 1823. At that time 
the present Lord Portmore was abroad, and it does not appear that there 
was any payment made by those interested after the death of his father, 
although it seerps some negotiation passed between his solicitor, and those 
who represented the assignees of Mr. Bruce; and in September, 182£f, 
the bill was filed for the purpose of rescinding the transaction. 

The question arising on these facts was whether a court of equity ought 
to allow this transaction to stand. His Honour the yice-Chancellor, af- 
ter adverting to the doctrines laid down by Sir W. Grant in Gowland v. 
De Faria,(t) proceeded thus: — << But it does not appear, for the purpose 
of deciding the case before me, that it is necessary to determine how far 
the proposition attributable to the late Master of the Rolls, Sir W. Grant, 
is, or is not, borne out by the cases; but on looking at a great number of 
cases which are to be found on this subject, it appears to be placed beyond 
all doubt, that where a person who stands in the situation of hdir ap- 
parent is in distress, and deals with a party who is aware of the distress, 
r *217 1 ^"^ ^^''^ *^^^ reversionary interest for a price which is mani- 
'- ^ festly not its worth, this court will set aside the sale; but that 

(j)17V«i.a4. 
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proposition cannot be applied in cacies like that before me, without some 
consideration ; because according to the facts stated, the transaction ivas 
not merely for the purpose of purchasing the reversionary interest, but 
part of the subject of sale was the interest in possession, and it is with 
reference to the magnitude of the interest in reversion that the question 
arises. The whole price which was to be paid was £15,500, and the sums 
which were paid for the re-purchase of the annuities amounted to ^811,800, 
and that would therefore leave a balance of about i83,700. It appears, by 
the examination of Mr. Morgan, that in 1808, at which time the present 
Lord Portmore was of the age of thirty-six, and his father sixty-six, so that 
in 1810 he would be thirty-eight, and his father sixty-eight, that the aggre- 
gate value of all the interest to be sold amounted to i^£4,904, and the aggre- 
gate value of the same interest in 1810, at the time when the deed was 
executed, would amount to dS24,698, whereof the sum of £6,526 is to be 
attributed to the value of the reversionary interest It appears, also, by Mr. 
Morgan's calculation, that the value which he put upon the annuity dur- 
ing Lord Portmore's life in 1810, was something more than twelve years' 
purchase, bemuse the first piece of the defendant's evidence is to show 
that i86,060 was the price of the annuity for jS500 during his life.. Lord 
Portmore was in such a situation that it was utterly im- p *o\q i 
possible *for him to redeem the annuities; and the sum of l* ^ 

J&l 1,800 seems to be properly attributed to redeem the annuities; about 
that there is no question; and, therefore, if I consider that the thing sub- 
stantially sold was the present income of j699 a year during his life, and 
the reversionary interest of d6l,164, and if according to the scale of cal- 
culation which Mr. Morgan has given, something about ^1,200 be con- 
sidered as the price of the interest in possessisn of dg99 a year, we shall 
have the actual value of these interests by merely taking the aggregate 
of the two sums of J8l,200 and £6,52j6. Now the sum which remained 
of the j615,500, after deducting that which was to be applied to the re- 
demption of the annuities, was only J83,700, and, therefore, not half the 
sum that would be necessary to make up the value, according to Mr. 
Morgan's calculation. 

<< That the solicitor of Lord Portmore was largely consulted as to the 
form of the deed is sufficiently evident; but it does not appear that any 
person whatever was consulted as to the quantum of consideration to be 
given for the thing. The case, therefore, stands very much within the 
nature of that proposition, which Lord Eldon has thrown out in Davis 
V. the Duke of Marlborough, where he says, that he << should certainly 
hesitate long before he laid it down as a principle,' that if an heir ap- 
parent, dealing substantially for his expectations, is dealing also for a pre- 
sent obligation, which it is hardly possible he should discharge, or throw- 
ing in a present possession, worth but a small proportion of the whole, 
he is not entitled to *the protection given to heirs apparent p *qio i 
dealing for their expectations." In this case the value of ^ -* 

the annuity bears but a very small proportion to that which was esti- 
mated as the value of the reversion-^about one-sixth — not quite. Upon 
considering these facts, it appears to me that it would be clear, beyond 
a doubt, that, standing in the situation in which Lord Portmore did, if 
the contract had only been for the sale of the reversion at such a price as 
appears in fact to have been here given for it, the court would not have 
allowed the transaction to stand; and it does not seem to me, that the 
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mere circumstance of their being thrown in the interest in possession, 
amounting to dS99 a year, ought to vary the substance of the case. It is 
true that there is only the evidence of Mr. Morgan as to the value; but 
then there is this further piece of evidence, which shows the opinion of 
the value of the contract by Mr. Bruce, evidence furnished by one of 
the defendant's witnesses, that in 1813 the sum of £25,000 was offered 
to be given for the interest purchased, and that sum was refused. It 
seems that in some cases a question has been made, whether the evidence 
of an actuary such as Mr. Morgan is, should of itself be taken to be 
su£Scient. I cannot myself conceive why it should not be so, when 
there is nothing to contradict it; but at all events, where I find it is corro- 
borated by the defendant's own evidence, it appears to me, J am bound 
to receive that which Mr. Morgan has given as his opinion of the value 
r #220 1 ^^ b^^^S *^^^ ^^^^ value. In the case of Headen v. Rosher,(Ar) 
1- -' which was before the late Lord Chief Baron, he did not 

think it right to SQt aside the purchase which was made of a reversionary 
interest, where the sum that was paid was about two-thirds of the value; 
but then it must be observed, that case stood on very singular circum- 
stances. That there had been a previous attempt to sell the reversion in 
question and some other interest, and a sum of £92S had been bid; and 
the title appearing defective in part, there was a second sale. There 
appears, in that case, to have been nothing like any use made of the dis- 
tress in which the party stood. And my Lord Chief Baron stating that 
he did not assent to the proposition found in Gowland v. De Faria, re- 
fused to set aside the transaction, and in my opinion the judgment of the 
Lord Chief Baron is perfectly unimpeachable. In Nicholls v. Gould,(/) 
Lord Hardwicke refused to set aside a transaction which consisted in the 
purchase of a reversionary interest, but there the reversionary interest 
was one which depended on the failure of rssue of a party who was to 
die, and Lord Hardwicke said it was quite impossible to make any cal- 
culation of that interest, and that was one of the grounds on which he 
refused to interfere in the case. And in Moth v. Attwood,(m) Lord 
r *22l 1 -^'^*"'®y refused to set aside a transaction * where there had 
L J been a purchase of a reversionary interest for two reasons, 

as they appear on the face of the report, that in the first place I think his 
expression is, that the interest had been hawked about all over the town 
before the defendant was induced to buy it on the application of the plain- 
tifif Moth,(n) and secondly, that the bill was filed twelve years after the 
transaction. And in the case of Whalley v. Whalley,(o) nrst the Maste 
of the Rolls, and afterwards the House of Lords refused to set aside the 

(A?) M'Cl. & You. 89» 

(/3 2 Yes. sen. 423. (m) 9 Yes. 845. 

(n) Lord Alvanley's observations, in pronouncing judgment were as follows : — '* This is 
one of those unfortunate cases upon which the court, feeling that the transaction is not quite 
of the complexion to be wished, yet, under all the circumstances, is not at liberty to grant the 
relief prayed. The plaintiff was very indigent, and of very dissipated manners. , The evi- 
dence as to the value of the estate is very contradictory, as it always is. It is clearly admitted 
it was offered over and over to all the town, to twenty persons. That circumstance is deci- 
sive ; and would alone be sufficient to dismiss a bill brought at the distance of twelve yeara 
from the transaction. This man was not going about, or lying by, to avail himself of an oppor- 
tunity to get a good bargain. The bill must be dismissed with costs. I admit it is a very 
considerable bargain, but there. was no fraud or circumvention. It was done deliberately ; 
and not in consequence of a plan laid to gain a good bargain.'* 

(o) 1 Merivr 586 ; S. C. 3 BUgh, 1. 
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transaction, and among other reasons, that the bill was filed forty years 
after the transaction took place. (/?) 

*«Now in this case I do find what 1 conceive to be gross ^ *qqq i 
inadequacy, and an advantage taken of distress in this way. ^ J 

The agreement having been made merely, as I understand, verbally, in 
March 1808, it was acted on by Mr. Bruce, who must have been aware, 
by the; payments he was making, what was the situation of Lord Port- 
more, by making him small payments from time 1o time, and so evidently 
intending to hold him to the bargain which he had verbally made in 
March 1808; because no person, ordinarily speaking, could have had the 
advances *made to him on the footing of the agreement p *qqq t 
without feeling hjmself in some degree bound to go on with ^ ^ 

it, and, in point of fact, the very nature of the sums which are detailed 
as having been paid, from day to day, at three distinct intervals of time 
stated in the deed, shows the grinding distress under which Lord Port- 
more laboured, and the way Mr. Bruce thought propel* to deal with him 
labouring under that distress. The fact, that Lord Portmore was the 
heir apparent, not merely of his father, but also the expectant heir of 
a peerage, appears to me also to bring the case distinctly within the gene- 
ral rule founded on public policy, namely, that this court will not allow 
the heir of a family of rank to be drawn into situations of poverty and 
distress by those who are dealing with him, when the subject of discus- 
sion is as to reversionary interest. 

"Lord Portmore's circumstances do not appear to have varied in the 
least from the time the deed was executed in March 1810, until the death 
of his father; and upon the death of his father he does nothing whatever 
to give any validity to the transaction, but the bill is filed in 1835, and 
it appears impossible* for me to say that there ha^ been any acquiescence 
in the transaction, or any thing like considerable delay on the part of 
Lord Portmore in coming forward to rescind the tk'ansaction; and there- 
fore the circumstances that arose in Moth v. Attwood, and Whalley v. 
Whalley, and many other cases of the same nature, are totally inappli- 
cable to the present case. 

*«My opinion, therefore, on the whole of the case is ^ ^ogA i 
this, that the plaintiflfis entitled to the relief which he asks; ^ -1 

and having regard to the way in which the pleadings are constructed, 

(p) His Honour seems to have been under a misapprehenaion aa to the grounda of the 
decision. There were three points raised on the case. Ist, Whether |the transaction was to 
be considered merely as a sale. 2nd, If so, whether the inadequacy of price furnished suf- 
fieient evidence of fraud. And Srdly, Whether, under the circumstances, the length of time was 
a bar. Sir W. Grant decided the case expressly on the first ground, with respect to which 
he is reported to have said, *' the conveyance, which is from an uncle to a nephew, purports 
to be made in consideration not only of certain annuities, but also of ' natural love and affec- 
tion.* If the court is to take the latter to have really formed a part of the consideration, 
there is an end of the plaintiff's case ; for where bounty is intended, there is no room for the 
inferencjB of fraud from the inadequacy of the price. Love and affection would alone have 
supported the conveyance without any pecuniary consideration, and will equally support it 
when there is a pecuniary consideration, wholly inadequate to the value of the estato." And 
His Honour being of tfpinion on the consideration of the circumstances of the case, that 
bounty was intended, he dismissed the bill on that ground, and declined entering into the 
consideration of the other points. Lord Eldon, on appeal to the House of Lords, came to 
the same conclusion, by nearly the same process of reasoning as SipW. Grant had adopted, 
expressly declaring that **he did not rely on lapse of time ;" and Lbrd Redesdale, jotting a 
contingent case, seems to have thocfght that the lapse of time would have been a bar, had it 
been necessary to decide the case on that ground (3 Bligh, I.) 
Aphil, 1838— K 
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though se'irep'al matters ore introduced iotoi the bill, whieb are not nvlb^ 
stantiated in evidence, yet it appears to tne that, independently of 
many charges that seem to have been put into, the bill upon conjecture, 
there is quite enough to entitle the plaintiff to relief. 

** Upon looking into the case which regard relieving against bargains 
of this kind, a great variety of courses seem to have been adopted with 
regard to the costs; but considering the whole of the cireuncistances to* 
gether, and what has been done in former cases, it appears to me in that 
respect that there should be no eosts up to the hearing; and following 
what Lord Thuriow seems to have laid down as the rule in the case of 
Gwynne v. Heaton,(^) the costs of taking that account, which is neces- 
sarily incidental to the relief which the plaintiff asks, must be borne by 
him/' 

From this decision there was an appeal to the Lord Chancellor, whea 
the case was very strongly argued on both sides; and, after a lapse of 
several months, Lord Brougham simply affirmed the Vice-Chancellor's 
decree, without going into the merits of the question. The ground 
upon which the case was most urgently put in support of the sale, on the 
argument upon the appeal, was, that the transaction was substantially a 
r *9Q\* 1 ^^^' ^^^ ^^ ^ reversionary interest, but of an interest *in 
L -1 possession. It is impossible, however, not to perceive that 

this branch of the argument, though very strongly and ably put by coun- 
sel proceeds upon the assumption that the owner of a life-estate, which 
he has completely exhausted by granting annuities, still retains sub^ 
Stantially the control of it. This however may be fairly met by asking, 
if Lord Portmore could have redeemed the annuities? clearly he could 
not until his reversion fell into possession, — it follows, therefore, that 
the interest which he had to sell, whatever it might be in form, was in 
substance reversionary.(r) 



Section VI. 

0/ the Decree at the Hearing. 

Assuming that the contract is liable to none of the objections which 
have been considered in the preceding Sections of this Chapter, the de- 
cree at the hearing establishes its validity, and directs a reference to the 
Master, to enquire whether the vendor can make a good title. It was 
r *222*^ 1 formerly usual to introduce a declaration to that effect *into 
I- -1 the decree; and this was done either by declaring that 

the plaintiff was entitled to a specific performance, if a good title 
could be shown, and then directing a reference as to the title; or by 
ordering that the title be referred to the master, and following up that 
direction .by a declaration, that if a good title was shown, the agree- 
ment ought to be specifically performed. And though it seems that re- 

(9) 1 Bro.C.G. 1. 

(r) See farther on thi« subject Blakeney^ t. Bagott, (3 Bligh, N. 8.) which was Uie case 
of an agreement for the reversiooary lease by an attorney from the son of his employer^ f o* 
mainder-man in a setUement, under which his father who had granted the existing lease, was 
tenant for life, the order of the court below lefising to enfoioo the ooiitcact» was ^fii'^ mf4 t 
And see also the cases cited. (Ibid. 263^ n.) 
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cently it has been usual to omit this declaration, yet it^may vrell b^ 
doubted whether this be any improvement. Lord Elden, in Stevens v. 
Ouppy(^) intimated his opinion, that difficulties might frequently arise 
from omitting to make such a declaration in the decree: and in Pitt r. 
Davis,(/) his lordship said, << that where the question of title is not the 
only issue^ but the defendant insists that, whether the title be good ot* 
bad, the plaintifif is for any reason not entitled to specific performance^ 
it is specially necessary that there should be in the first instance a de- 
claration that the plaintiff is entitled to have the contract specifically 
performed, if a good title be shown/' Where, however, the decree 
merely directs a refereflce to the master, as to the vendor's title, it seem$ 
that this must be taken by implication to mean, that, if he can make a 
good title, the purchaser is bound to accept it; and accordingly it is the 
present practice to direct, at the hearing, only a reference as to the title, 
reserving the declaration, that the plaintiff is entitled to have the agree^ 
ment *specifically performed, for the decree on further di- ^ *2oq* -t 
rections. ^ L J 

The decree at the hearing is in the following form: — 
The court doth order that it be referred (1) to Mr. , one &c., 

to inquire whether a good title can be made to the estates compris'> 
ed in the agreement in the pleadings mentioned. And it is ordered 
that he do state his opinion thereon to the court* And in case he 
shall be of opinion that a good title can(2) be made, it is ordered 
that he do inquire and state when it was first shown that a good 
title could be made. And for the better discovery of the matters 
aforesaid, the parties are to produce before the said Master upon 
oath, all deeds, papers, and writings, in their custody or power re- 
lating thereto, a^nd are to be examined upon interrogatories as the 
said master shall direct. And this court doth reserve the conside- 
ration of all further directions and of the costs of this suit, until 
after the Master shall have made his report. And either of the 
parties shall be at liberty to apply, &c. 

(1)0/ the Reference to the Master as to THtle. 

It has already been observed, that the only question at the hearing of 
the cause is the validity and equity of the cbntrsict; the question of title 
does not then come into discussion. Hence the bill cannot be dismissed 
at the hearing on the ground of the title *being bad; provi- j. ^004* 1 
ded the contract be good in point of form, and such as it is I- ^ 

reksonable to enforce in point of equity. From the earliest period at 
which in suits of this description courts of equity took cognizance of 
the validity, of the title, it has been held to be sufficient if the vendor 
could make a title before the roaster signed his report; and therefore a 
mere objection to the title is ndt a ground for dismissing the bill at the 
hearing. Obvious as this consideration appears to be, it has not always 
been attended to.{u) It has, however, been a settled principle since the 

(«) 3 Rass, 182. (0 Ibid, in note. 

(v) In Omerod v. Hardoian (6 Vei. 732,) the bill was dismused at the hearing on an ob- 
jection to the title; Chambre, J., said, on appoal ** agunat thia decree it was tudd, thttre is aa 
in?ariable rule, that the court ought not to decide upon the validity of the titles Whether it 
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case of Jenkins v. Hiles,(t;) that if the court be satisfied with the con- 
r *22^ 1 ^^^^^' ^^ ^^' ^^ course, at the hearing, to grant a ^reference to 
I- •' the master to enquire Whetlier a good title can be made? 

The object of this reference being on the one hand, to give the vendor 
an opportunity of perfecting his title before the master, and, on the 
other, to afford to the purchaser the means of having the title thoroughly 
investigated and established. 

This is not merely a rule of practice, but it is founded in principle, 
which is somewhat ot this nature:, that if, instead of bringing an action 
of damages for breach of covenant, the plaintiff comes into a court of 
equity for a specific performance, the defejidant has a right not only 
to have such a title as the plaintiff offers upon the abstract unauthenti- 
cated, but, in consideration of the relief sought in equity, beyond what 
the law could give him, to have an assurance about the nature of his 
title, such as he cannot have elsewhere. Therefore the court never acts 
upon the presumption that a satisfactory abstract was delivered, unless 
the purchaser has already clearly bound himself to accept the title upon 
the abstract; and though the abstract is in the hands of the purchaser, 
who says he cannot object to it, yet he may, nevertheless, insist upon a 
reference. Why? Because the decree compels the other party to pro- 
duce all the deeds, papers, and documents, in his custody or power, from 
which reasonable and solid objections to the title may be furnished; 
which would never have fallen under the view of the purchaser, unless 
the court wrung from the conscience of the vendor that sort of informa- 
tion, which a purchaser could by no other means acquire. Jnquiriesand 
^examinations also may be directed, by which the title may be sifted in 
r *2Q(\ 1 ^ ^^y ^^ which it never could upon a mere abstract, au- 
^ -' thenticated as the vendor might think proper. The rule, 

therefore, is founded upon a right that gives specifically all the assur^ 
ance which, in the nature of things, one party can have from sifting the 
conscience of the other, who sues him in equity as to the matter of 
title. 

This is the general rule of practice; but of course, like every other 
right, it may be waived, either by express declaration or by acts tanta- 
mount And this is all that Lord Eldon can mean, when, after laying 
down the rule, and explaining it in the spirit of the preceding observa- 
tions, he adds: — << I have never understood that the rule has gone this 
length, that the defendant, against whom a specific performance is sought, 
may not, by ati answer, unequivocal — to which he was not drawn by 
surprise — the propriety of which is not rendered disputable by any sub- 
sequent discovery, — waive the benefit of the principle, and come here 
saying, in effect, he trusts the representation of the plaintiff, without the 

is such as a^purchaser ought to accept in the first instance ; but the title ought to be sent to 
the Matter or the officer of the court, and should be taken into consideration by the court, 
upon his report. If there were an inflexible rule of that sort it would dispose of the case. 
But if no authority had beqn cited, I should find it very difficult to accede to that idea, that 
there should be such an inljexible rule. We are, however, relieved from any difficulty from 
the circumstance of a very recent and decided authority by the f .ord Chancellor." In Rose 
V. Calland (6 Ves. 186,) the case alluded to, the question was, whether a certain part of the 
estate was free from tithe bay, — a question of contract not of title (Smith ▼. Lloyd, 2 
Swanst 224, n. ; 8. P. 1 Mer. 104;) and consequenUy it was no authority for the proposi- 
tion, that the bill may be dismissed at the hearing for def»ot of title, 
(v) 6 Ves. 646. 
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obligation of iin oath; and offering, in the first i6ataiice, to the eontide- 
ration of the court, one neat dry point, upon which alone his objeotion 
rests;" his Lordship adds, << the rule has not been considered so abso- 
lute." The whole import of these elaborate expressions comes to this^ 
•--that either party to the suit is, as matter of right, entitled to have a 
reference, — that this right may be waived by the purchaser, if he be so 
minded; and that such waiver may * be either by express ^ «Qo<t 1 
words, or by acts which show that his intention /Was to •■ J 

waive, and that he actually has waived his right to have the title inves- 
tigated. Whenever this hlippens, the court will decree the specific per- 
formance of the contract at the hearing, which puts an end to the suit. 

It is proper here to notice a practice peculiar to suits for specific per» 
formance, of comparatively recent origin, and which arises in a great de- 
gree from the peculiar character of this species of suit. For the pur«. 
pose of explaining the nature of the practice here adverted to, it may 
be necessary to recall to mind, that the only point decided at the hearing 
IS the validity of the contract, and the reasonableness of enforcing it; 
the goodness of the title being reserved for subsequent consideration*. 
In many cases it is obvious that the contract is such as cannot be disput* 
ed, or isuch as the parties may have no wish to dispute, the purchaser 
being willing to complete on having a good title. - Whenever this hap« 
pens, it is manifestly useless to bring the cause to a hearing, there being 
in point of fact nothing to try at that stage of it, the only matters in lit- 
igation between the parties being the ulterior question as to the title. 
To have the cause set down for hearing, can answer no other purpose 
than that of encreasing the expense, and delaying the final termination 
of the suit. It seems reasonable, therefore, that, on the coming in of 
the answer admitting the contract and submitting to perform it on a good 
title being shown, it should be competent for either party to have at 
once a reference *to the Master to inquire Whether a good p *qqq i 
title can be made? without going through the intermediate ^ ^ 

formal and dilatory process of regularly setting the cause down for 
hearing. Such, in point of fact, is the modern practice. 

In a suit therefore for specific performance in which the single ques* 
tion is, whether the plaintiff can make a good title? the court at the pre* 
sent day directs a reference to the Master to inquire into the title,(uy) 
and this even without the consent of the other party ;(a;) but it seems 
in the Exchequer, where the title is denied by answer, this practice 
does not prevail without consent, (y) The reference having been ob* 
tained in the first instance on motion, the further directions may also be 
had on motion, and it is not necessary to set the cause down for that 
purpose, (z) Lord Eldon says that it was long thought, that the cause 
must be heard on further directions, but that he altered the practice^ 
thinking that, aHer the first question bad been decided on motion, the 
cause might be so disposed of.(a) 



(to) Brooke ▼. Clarke, I Swanst 551, per Lord Eldon. 

(x) V. Skelton, 1 Ves. & Bea. 519 ; batsee Harford ▼. Furrier, 1 Madd. 532, where 

this is doubted. 
(y) Bowy er ▼. Bright, 3 Price, 300. («> Whitcombe ▼. Foley, 6 Madd. 3. 

(a) Brooke ▼. Clarke, 1 Swanat. 551. 
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So on the other hand the purchaser may, on motion, have the bill dis- 
missed with costs; it being competent for the court on such a motion to 
r *229 ^ 8*^® costs, without setting down the cause for further *direc- 
I- ^ tions; Lord Eldon observing on such an application, << after 

the best consideration I can give the subject, I think it may be done on 
motion. It would be mischievous, if the court, going such a length 
in suits of this kind on motion, could not follow it up in the same 
way. "(6) 

It follows as a necessary consequence that if the motion for a reference 
involve any other question, than that of title, it will be refused: and 
therefore wh^n the subject matter of the purchase was leasehold estate, 
and the only question was, whether the purchaser had a right to see the 
title of the lessor, as nothing more could appear on the report, the court 
refused a motion for reference on the ground, that this practice having 
been adopted to avoid expense, it ought not to be resorted to in a case 
like this, where it would have the effect of increasing \t.{e) 

The reference may be had even before answer on an admission at the 
bar, that there is no other question than that of title;(J) or where the 
defendant has done such acts of ownership or otherwise, as have clearly 
waived any question as to the contract, which may be considered as 
tantamount to putting in an answer;(6) or upon the plaintiff undertaking 
to do all such acts, for the purpose of executing what the court thinks 
r *2S0 1 ^*8^*' ^^ ^^ ^^® answer were put in, or the cause *brought to 
L •'a hearing;(/) but if it be alleged at the bar, that there are 

other questions besides that of title, the court will not grant the motion 
before answer. (^) 

The reference will be directed on motion before the hearing, only in 
cases where there is no other question than that of title; for, if the an- 
swer to a bill for specific performance raise any other objection to the 
performance of the contract than a defect in the title, it seems to be set- 
tled (although the cases are not uniform) that the cause must go on regu- 
larly to a hearing, and that the court will not examine whether the 
objections be frivolous or not; that being a matter which can be properly 
decided only when the court is in possession of the evidence. In Blyth 
v. Elmhirst(A) the doctrine of the court is explained by Lord Eldon in 
something like the following words: — " Where the defendant by his 
answer says, there is no objection to the agreement, except what arises 
from the circumstance that the plaintiff cannot make a title, the court has 
conceived itself to have an authority in the answer equivalent to the 
declaration in its own decree < that the agreement ought to be performed;' 
a sort of confession by the answer, that it ought to be executed; and, 

r *231 1 ^^^^''^^^^^J "P°" ^"^^ ^^ answer, the *court has gone the 
1^ -* length of directing a reference to the master to see, whether 

a title can be made: but^ if the answer, upon reasons solid or frivolous, 
insists that the agreement ought not to be executed, then the pkintiff 

(6) Walters v. Pyman, 19 Vea. 8,52. (c) Gomperti v. , 12 Veg. 17, 

{^d\ Per Lord Eldon, in Conner ▼. Johnstone, 1 Mer. 372. 
(ff) Dixon V. Astley, 1 Mer. 373. 
(/) Bklmanno v. Lumlej, 1 Yes. and Bea. 224. 
(s) Matthews v. Dance, 3 Madd. 470. 

(A) 1 Yes. and Bea. 1. And see Paton ▼. Bogers, 1 Yes. and Bea. a62; where tha doctrine 
Is similarly stated, and Portman t. Mill, 2 Russ. 570. 
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must proceed as in ordinary cases, and bring the suit regularly to a 
hearing." 

In another case it is stated that <<the rule is quite obstinate that a re- 
ference of title cannot be had, except in cases where there is no question 
but that of title; and the reason is, that otherwise the court would fall 
into the absurdity of having the Master's report upon a title, and then a 
subsequent determinatton that there was no subsisting agreement. (t) 
Whether there may be a case of fraudulent allegation, sufficiently strong 
to form an exception to this rule, is a point not settled, though Lord 
Eldon declared he would not go the length of saying there might not be 
such a case.(A*) It may be doubted, however, whether even the most 
fraudulent allegations would form an exception, since the question of 
fraud would have to be tried; and it does not appear how this could be 
satisfactorily disposed of except at the .hearingi when the court had all 
the evidence in the cause before it. 

The doctrine stated in the preceding paragraphs has undergone con- 
siderable discussion in several subsequent cases which, although in some 
sense contradictory, *yet the result of the whole will probably ^ »o qo . -i 
be found to concur in the proposition, which has been already *- J 

laid down, that if the answer allege other matters besides the title, al- 
though that allegation may be unfounded, or even fraudulent, yet, the 
cause must go on regularly to a hearing. A leading case on this subject 
is Boehm v. Wood.f/) There the agreement was dated the 26th July, 
1819, and provided <<that an abstract of title should be delivered by 
the 10th August^ that the conveyance should be executed on or before 
the 29th September foHbwing, and the purchaser, upon payment of his 
purchase-money, was to be let into possession." The abstract was de- 
livered accordingly, but objections haying been taken to the title, the 
vendor was informed that the purchaser had, in conse'quence, been under 
the necessity of relinquishing the purchase. The main objection was, 
that the estate in question, together with other property, had been vested 
in trustees, by a deed, which it was contended was an act of bankruptcy. 
In another suit commenced against the purchaser of other property, this 
question had been raised, a case sent to a court of law, and after pro- 
ceedings that occupied considerable time, it was decided that the deed 
was not an act of bankruptcy. The defendant in his answer stated that 
he had purchased with a view to immediate residence; and that he would 
not have entered into the agreement if the vendor and his agent had not 
assured him that *he should have possession at Michacflmas, p ^oss 1 
and that possession not having been given, he insisted that 1- ' 

he was not bound to perform the contract. On a motion for a reference 
of title, it was insisted by the counsel for the defendant that the ques- 
tion of title, was not the only issue, but that the answer tendered another 
issue, namely, « that time was of the essence of the contract,'* and con- 
sequently that the reference could not be granted. It was also said by 
counsel for defendant, « that it was admitted in this case, that no pur- 
chase could be made without a judicial decision, and many conveyancers 
thought the deed was an act of bankruptcy.'' Lord Eldon said, "If 
another matter is put in issue besides the question of title, it falls withia 

(Q Morgan ▼. Shaw, 2 Mer. 140. (k) Ibid. 

(0 I Jac. and Walk. 419« 
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the common rule; but then^ must not the court take care to see that, that 
other matter is something, — ^that it is substantial?'* 

In Withy y. Cottle, (m) on the motion for a reference on the coming 
in of the answer, it was objected that besides the question of title there 
was also this, that the contract had not been performed within the time 
fixed by the conditions of sale; an objection which it was argued on the 
one side was frivolous and merely for delay; and* on the other, that the 
subject matter of the contract being a life annuity, the value of which 
must necessarily be diminished by effluxion of time, that this was pre*- 

mooA 1 cisely the case in which time must be of the essence of the 
t -J ^contract, and, therefore, that the objection was substantial. 

The Vice-Chancellor, feeling himself embarrassed by the conflicting de* 
cisions and dictaj which have been here stated, intimated a wish that the 
motion should be made before the Lord Chancellor, when Lord Eldoa 
expressed his opinion that the objection was not frivolous, and refused 
the motion without costs. 

The same question was again raised in Gordon y. Ball,(n) where it 
> was objected on behalf of the purchaser, << th^t there was a right of way 
across the estate, the existence of which had been concealed from him, 
and which, if he had known of it, would have deterred him from pur- 
chasing.'^ On the motion for a reference, the doctrine^ that <^ where 
there are other objections besides the title, the court will not consider 
whether they be substantial or not" was much argued, though the mo- 
tion was disposed of on another ground. His Honour the Vice-chan- 
cellor observing, however,, with reference to this doctrine, ^'that the 
consideration, whether an objection is to be considered unsubstantial, 
involves great difficulty. In order to determine whether the other ob- 
jection be or be not unsubstantial, it must for the purposes of this motion, 
be taken tp be founded in fact; and being to be considered by the Court, 
it is difficult to say that it is not to be open to the argument of counsel. 
r *235 1 ^^^^ objection is to be considered as unsubstantial, *wher-* 
L -1 ever the Court is of opinion that it cannot be supported, then 

the whole merits of a cause may come to be argued, and to be decided 
upon motion, instead of decree, and upon an assumed statement which 
may have no existence in point offset. If the objection, in the opinion 
of the court, be invalid, and yet is nOt to be considered as unsubstantial, 
then the case becomes still more embarrassing, and neither the court. nor 
the counsel can know very well how to treat it. Is the court to say the 
invalidity of the Other objection is too clear for argument, and therefore 
it is unsubstantial? Then the question of substantial or unsubstantial 
comes to depend upon the constitution of mind of the particular Judge. 
At the same time it must be admitted, that there may be cases in which 
the other objection is of such little weight, that there may be reason to 
consider'it as stated for the purpose of delay, and in order to escape an 
immediate reference as to the title. But this immediate reference being 
in its nature an extraordinary indulgence to the plaintifi*, out of the com- 
mon course of proceeding, the consideration is, whether it is not better ' 
where the defendant states even ^ frivolous objection (which it is to-be 
remembered must, as to the facts^ be always made tipon his oath, and as 
to the law, be sanctioned by the signature of counsel) rather to compel 

(m) 1 Sim. and Stu. 174. ' (n) 1 Sim, and Bta. 178. 
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the plaintiffs to adhere to the common course of proceeding than to en- 
counter the difiSculties which must unavoidably arise from a different 
course." 

This reasoning appears to be so satisfactory and *conclu- . ^^^^ ■. 
sive, that it is not likely the question will be again raised. I- -' 

The rule that the court will not direct a reference on motion, is direct, 
clear, and simple; to modify this rule and say, that in each particular 
case, where it is alleged that there are other questions, the court will 
consider whether they be frivolous or nol^ and in one case grant the 
reference, and iii the other refuse it, would lead to infinite uncertainty 
and needless discussion; a discussion, too, which would very frequently 
be unsatisfactory, carried on, as it must necessarily be, in the absence of 
the evidence to be taken in the cause, on the effect of which the nature of 
the objection might entirely depend. That sometimes frivolqys objec- 
tions will be taken, merely for delay, cannot be questioned, and the 
effect of this is of course to work some injury to the other party, — but 
it can hardly be said to work injustice^ inasmuch as the granting the re- 
ference in any case on motion is an indulgence, and it is manifestly much 
better that this indulgence should be withheld occasionally, than that the 
whole administration of justice should be complicated and involved in 
curious and refined distinctions. 



It was at one time said by Lord Eldon, that the policy of this practice 
of referring the title on motion being questionable, it is not to be ex- 
tended by analogy. On this principle he constantly refused to extend 
it *to suits for an account, although the analogy between the p ^^37 7 
two cases seems to be exact, — for in a suit for an account the ^ ^ 

only question at the hearing is, whether the defendant be a party liable 
to account to the plaintiff, and then if the court be of opinion that he is, 
a reference is directed to the Master to take the accounts. It seems 
reasonable, therefore, that a reference should be at once directed. to the 
Master on the answer of the defendant coming in an^ submitting to an 
account. This Lord Eldon never would permit, resting his objections, 
however, on reasons fanciful and ingenious, rather than solid and con- 
vincing. Even the change of practice with respect to suits for specific 
performance did not in the first instance meet with his approbation ; nor, 
indeed, till after he had finally determined, that the practice adopted in 
these cases should not be extended to suits for an account. He did, how- 
ever, alter his opinion> for in Fullagar v. Clarke,(o) we find him saying, 
<^ I remember the first instance of reference of title upon a motion by 
Sir James Mansfield, and without, as I have formerly noticed, any ex- 
pectation of succeeding. We did, however, succeed; and the practice, as 
then established, has ever since appeared to me very beneficial. I have 
discovered no sort of mischief, and much good in it, as saving expense 
and time.'' And in Bonner v. Johnstone, (/?) adverting to this subject, 
he is reported to have said, that << so far from apprehending ^ ^^^^ n 
that the *practice of the court was altered for the worse, I ^ ^ 

am qpite satisfied that much delay and ei^pense have been spared by al- 
lowing that to be done on motion, which could formerly only have been 

(0) 18 Yet. 488. ^ (p) I Mer. 375. 
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aceoni|dished by decree; and this ought to be better known to those who 
complain that the time of the court is wasted in hearing motions.*' 



Where there is a reference upon title, the reference must be complete, 
and extend to all that regards the title, but not to other matters; and 
upon this principle a reference having been obtained, it was extended on 
motion, in case the Master should be of opinion that a good title could 
be made, <<to inquire and certify whether it appeared in and by the ab* 
stract in pleadings mentioned^ that the vendor could make a good ti- 
tle."(y) 

(2) Of the time allowed Vendor to make a good Title. 

After the practice was introduced Of having a reference to the Master 
on motion on the coming in of the answer, it soon became common, in 
the first instance probably by consent, to introduce into the order a direc- 
tion that it should also be referred to the Master, to inquire at what time it 
appeared by the delivery of the abstract, that a good title could be made. 
LordEldon, however, conceived that it was not according to the strict prac^* 
r *2^Q 1 ^*^® *^ make such an *order until it was ascertained by are- 
L -■ port, whether there was a good title or not.(r) It is now, 

however, clearly settled, that where the reference is made in the first in- 
stance merely as to the title, whether that reference be directed by a 
decree or upon an interlocutory motion on the coming in of the answer, 
the purchaser is entitled to have an inquiry at what time a good title 
could be made, {s) 

The form of the decree is « whether a good title can be made/* not 
whether it could be made at the time of entering into the contract This 
is the constant form of the decree at the present day, and is to be found 
in Langford v. Pitt,(/) decided by Sir Joseph Jekyll; but it was long b^« 
fore these words were understood according to their present acceptation. 
It might be thought from the form of the order^ that^. it would be suffi* 
cient if a good title could be made before the master's report; but the prac- 
tice of the court does not appear to have been so understood till a com- 
paratively recent period. In Wynn v. Morgan, (w) the vendor, after 
entering into articles to sell the fee simple, and after the bill was filed, 
found that he had only a term of one thousand years, but before the hear- 
ing of the cause obtained the fee simple by an act of parliament. It was 
r *240 1 ^^i^c'®^ ^^^^ ^^® *vendor not havi|ig a title at the date of the 
I- J contract, it ought not to be enforced. Sir W. Grant, over- 

ruled the objection, saying, << that it is necessary to determine, generally, 
whether a plaintiff can. at any distance of time come to this court, and 
say he is now ready to make a title, though he could not at the time the 
contract was entered into, and when it ought to have been carried into 
execution; but I am called upon to determine the converse of that, and 

(g) Jennings v. Hopton, I Madd. 211. 

(r) GibsQki v. Clarko, 2 Vei. and Bea. 103 ; and see Jenningt ▼. Hopton* 1 Madd. 211. 
(«) Daly ▼. OBborne, 1 Mer. 382 ; Birch v. Haynes, 2 Mer. 444; aee Jennings ▼. Hopton, 
1 Madd. 211 ; Hyde y. Wroughton, 3 Madd. 279 ; Anon. 3 Madd, 496. 
(0 » P. W. 632. (tt) 7 Vss, 202. 
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to 8ay if the pkintiff cannot make a completely good thle at the time the 
contract ought to have been carried into execution, he never can come 
for an execution. That would contradict the whole current of authori- 
ties, and would be in opposition to the uniform practice; for it is in the 
experience of us all, that it has been ahfiolutely necessary for the party 
insisting upon the contract, to do something to enable himself to convey 
a completely good title; and yet, either the objection has never been 
taken, or it has never prevailed, for there is not a single instance of Its 
having prevailed so nakedly stated^' 

In Mortlock v. Buller(t;) an extension of this doctrine is recognized 
by Lord Eldon, it being there laid down by him as the result of the au« 
thorities, that if a vendor can, even by an Act of Parliament, obtain a 
title before the report, he is in time. In that case, however, his lord- 
ship seems to have disapproved the doctrine. (te^) *So in ^ ^^.. ^ 
Coffin V. Copper, (ar) (which was the case of a sale under a I- ^ 

decree of the court, thcMjgh that circumstance does not appear to have 
been taken into aceount, nor to make any difference,) the master reported 
against the title, but it was shortly after perfected by an act of parliament. 
The purchaser subsequently to this applied to be discharged from his 
contract, on the ground of the master's report, and insisting that as there 
was not then a good title, he had a right to be discharged; but this was 
denied. Lord Eldon saying, <^ there is no such rule as is suggested: where 
the master's report is, that the vendor, getting in a term, or getting ad- 
ministration, &G. will have a title, the court wilt put him under terms to 
procure that speedily/' 

Notwithstanding the dear and conclusive manner in which the doo» 
trine is stated in the authorities which have been mentioned, the same 
objection was taken ^nd relied upon in a recent case, as it would seem, 
with great confidence. In Hoggart v. ScoM,(3^) the plaintiffs, under an 
erroneous impression that, as the personal representatives of certain trus* 
tees for sale, the execution of the trusts bad devolved upon them, in No- 
vember 1825 entered into an agreement to sell part of the property to 
the defendant. In February 1826, this ^mistake was dis- ^ *qaq i 
covered, and the purchaser was apprised that the vendors ^ -1 

would take the necessary steps for getting in the legal estate, which was 
outstanding in an infant heir. A petition was accordingly presented for 
this purpose in June 1826; difficulties occurring in the prosecution of, 
the reference, the purchaser's solicitor in September 1826, and after- 
wards, repeatedly appiied to the plaintiffs, either to complete the title or 
return the deposit, and tJieir solicitor communicated to him the proceed- 
ings, which were going on. On the ;86th of May, 1827, the Master 
made his report, which was shortly after confirmed; and on the 30th of 
June, 1827, a further abstiract was delivered. A suit was theii instituted 
for the appointment of new trustees, and under an order of, court, di* 
recting the infant to convey the estate, in December 1827, it became 
vested in the plaintifis. In the preceding month of May, the defendant 
had commenced an action for his deposit and had a verdict; in October, 

(t;)10Ve8.315. 

(w) **I agree if a person carries an estate to market, not having any title at the time, it 
IB mach too late to discuss the qaestionv whether it would have been wholesome, originally, to 
have held that he should not have a specific perforimance. Ibid. 

(x) U Vea. 205>. (y) Rasa. &, Myine, 299. 
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the same year, the plaintiffs filed their bill. An objection was taken at the 
hearing, that the plaintiffs at the time of the contract, had no power of sale, 
and therefore, that the contract could not have been forced. The objection, 
it is clear, is precisely of the ^ame nature as that made in Wynn v. Mor- 
gan, although it was attempted, in argument, to distinguish the two cases, 
it being contended that the objection here <^ was not merely to the title, 
but to the plaintiffs, as persons who at the time when the agreement was 
signed, were not capable of entering into a binding contract." It is dif- 
r ^243 1 ^^"'^ *to see what this distinction means, but if it have any 
^ ^ meaning at all, it is very plain, that it might have been ap- 

plied in the same words in Wynn v. Morgan, when the plaintiff, having 
only a term of years, undertook to sell the fee simple. The plaintiff 
neither in the one case or the other, had, at the time of entering into 
the contract, or at the time of filing the bill, the estate which he had con- 
tracted to sell; but in both cases had acquired before the hearing the de- 
gree of ownership which enabled him to execute his agreement, Tn one 
case by an Act of Parliament, in the other by a suit in Chancery. There 
was not, therefore, according to the settled practice of the court, a 
shadow of pretext for making the objection in question, in Hoggart v. 
Scott, and accordingly Sir J. Leach, M. R., over-ruled it. 

So far, this is perfectly clear; but His Honour goes on to observe, that, 
<^ if the defendant had thought fit, he might have declined the contract 
as soon as he discovered that the plaintiffs had lio title, and he was not 
bound to wait until they had acquired a title; but he, not having taken that 
course, it is enough that, at the hearmg, a good title can be made." The 
proposition contained in this observation is, it is apprehended, altogether 
untenable and entirely at variance with the whole current of authority 
as traced in the preceding pages. It is submitted as a proposition clearly 
recognised in all the authorities, that a purchaser has no means of disaf- 
firming his contract, however slender may be the vendor's ownership 
r •244 1 ^^ ^^^ ^^'"^ ^^ entering into *it, if he can make a title before 
L J the Master's report; it being clear that defect of title cannot 

be made an objection at the hearing, and it being equally clear, accord, 
ing to the words of the order of reference, that, if at the time of the 
Master making his report, the vendor can make a good title^ it is suffi- 
cient, and that in such case he is entitled to have the contract specifically 
performed. 

In Paton v. Rogers,(r) the plaintiff was unable to make a good title 
before the master, in consequence of a dowress refusing to join. Sir J. 
Leach held "that if at the hearing, on further directions, the vendor 
was prepared to remove the , objection to the title, which was reported by 
the Master, that he was in time to do so;" but he required an affidavit 
that the widow was ready to release and an undertaking to procure her 
to join in the conveyance. 

In Esdaile v. Stephenson(a) the Master reported that a good title could 
be made if a widow would release her jointure, which was secured by a 
term. Exception for that the Master ought to have reported that the 
vendor could not make a good title. Sir J. Leach, V. C, stated that he 
had consulted with the Lord Chancellor upon thi? subject, with a view 
to settle a general rule, and that th^ Lord Chancellor concurred in 

(z) 6 Midd. 257. (a) 6 Madd. 366. 
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Opinion with him, — that where a necessary party to the title was neither 
in law nor in equity, under the control of the vendor, but had an in- 
dependent^ interest, unless the^re was ^produced to the Mas- ^ *qak i 
ter a legal or equitable obligation on the part of the stranger ^ -1^ 

to join in the sale, the Master ought to report against the title; otherwise 
where a necessary party to the title was under the legal or equitable con- 
trol of the vendor, as a n^ortgagee, there the Master might well report, 
that upon payment of the mortgage, a good title could be made. 

According to what is stated by Sir J. Leach, in the report of Esdaile v. 
Stephenson, (6) Lord Eldon on a consultation with his Honour, for the 
purpose of settling the practice, concurred in the following rule, << that 
if the Master should report against the titled and at the hearing upon 
further directions the vendor had cured the defect, the court would then 
compel the purchaser to take the title, although it would not suspend 
the contract with a view to a future proceeding to perfect the title; that 
if the fact whether the vendor could at the hearing cure the defect were 
in questiozif, it must be then sent back to the Master to review his report 
with the additional circumstiarnces." 

In Lechemere v. Brazter,(c) Lord Eldon declared that he would not 
extend the practice of giving time to the vendor, to any case to which it 
had not already been applied, for it had in many instances been produc- 
tive of great hardship. In that case a suit was instituted against the real 
and personal representativeis (the heir-at-law being *ari in- -. #04/; t 
fant) of a party, who died intestate, and who was alleged to 1^ 4o J 
have been a trader; but this fact was not made out clearly by the evi- 
dence. At the hearing a decree was made, directing the usual accounts 
of the intestate's debts and personal estate, and ordering, among other 
things, the sale, of his real estiate. The estates were offered up for 3ale by 
the Master accordingly, and Mr. Lea became the purchaser, and the re- 
port of his being the the purchaser was confirmed, and a motion was 
made that he should pay his purchase-money into court, which was suc- 
cessfully resisted, on the ground of the irregularity of the decree. The 
cause was afterwards re-heard without notice to the purchaser, and the 
decree altered by directing a reference to the Master to enquire, whether 
the intestate was a trader within the meaning of the bankrupt laws. 
The purchaser then moved to be discharged from his purchase, which 
was resisted on the ground, that if there had been error in the first decree 
it had been rectified, and that though the second decree did not declare 
the trading and direct a ^ale, yet a completed decree would be shortly 
obtained, — and also, that as it did not appear that a eood title could not be 
made, the court would not so declare without a reference; and if a title 
was procured before the report, it would fall within the common rule. 
Admitting that the second decree was regular, there seems a good deal 
of force in this reasoning, and it would seem to be conclusive, unless it 
could be shown that the parties in *the cause had been guilty p ^^ .. ■. 
of malaJideSf in not giving the purchaser notice of their in« I- ^ 

tention to proceed to a re-hearing, which there seems no reason to impute, 
as the purchaser was not a party to the cause, and their only object being 
to place themselves in a situation to make a good title, there seems to 
have been no oepessity for their giving the purchaser such notice. Lord 

(6) 6 Madd. 386. , (c) 2 Jac & Walk. ?89. 

April, 1838.— L 



110 ATKINSON OR TITLXJ* 

Eldon was, however, of opinion that the form of the second decree was 
not regular, inasmuch as it directed a reference as to the fact of trad- 
ing,(d) and was also wrong in not reversing the first decree. The first 
of these objections, if resting on any solid foundation, afibrded unques- 
tionably a elear ground for discharging the purchaser, inasmuch as the 
fact of trading could not be established in the suit, and consequently the 
r *248 1 vendors could not come in any subsequent stage of it, "^^and 
1- ^ say they had then got a title. The case, therefore, was clearly 

out of all the authorities on the subject. To have held the purchaser to 
his contract would have been to carry the doctrine much beyond any 
of the preceding decisions, and would in fact have introduced an entire 
new line of cases^ The former authorities established, that it was enough 
if at the hearing on further directions th^ vendor was ready with a good 
title; but this case would have established, that if the vendor, by a new 
suit, bould make a title, this would do. Such a decision would clearly 
have been inconsistent with every principle of the administration of justice, 
and would have broken down every line of demarcation, by which these 
doctrines, already sufficiently extensive, have hitherto been hedged in. 

The principle which appears, to result from Lechemere v. Brazier, is 
this, that though a party will be allowed to perfect his title by such acts 
as can be effected in the. course of the suit or concurrently with it, yet 
the vendor will not be allowed to institute a new suit for that purpose. 
Considered in this point of view, it affords no sanction to a recent deci- 
sion, which, so far as it rests on any principle, is certainly inconsistent 
with former authorities. The case alluded to is Coster v. Turnor.(e) 
There the estate was sold to Mr. C. undet* a decree, which at that time 
r *240 1 ^^^' ^^ against one of the defendants, only a decree nisi, 
L J Mr. C. *was reported the purchaser, and the report was con- 

firmed. In the course of investigating the title, it turned out, that no 
steps had been taken to make the decree absolute. On this- ground a 
motion was made on the behalf of Mr. C, that .he should be discharged 
from the purchase, which the Vice Chancellor ordered. Notice was im- 
mediately givep of a motion to the Lord Chancellor to rescind this order, 
but before it could be brought on, steps had been taken to make the de- 
cree absolute. The Lord Chancellor, nevertheless, confirmed the Vice 
Chancellor's order, being of opinion '< that he ought to decide the case 
as it stood, when the motion was originally brought before him. At that 
time," continued his Lordship, ^' the facts were precisely in the same 
state as they were when the case was heard before the Vice Chancellor. 
Now the purchaser having upon an application to the Vice Chancellor 
been once discharged from the contract, upon a ground which was then 
sufficient, and an application being alqnost immediately afterwards made 

{4) ** The fonn of the second decree is open to objection in directing a reference as to the 
fact of trading; it is also wrong in not reversing the first. The utmost that you can do in 
8Uc% a case as this where the heir-at-law is an infant, and it ia not made out both in point of 
allegation and proof that the deceased was a trader, is to take a decree much in the same form 
as when ^ttie wUl is not proved, in which case you take a decree for an account of the per- 
sonal estate, with liberty to exhibit interrogatoiiesto prove the will ; you cannot prove it on a 
reference. The court does not refer it to the Master to see, what is Uie effect of the evidence ; 
but the declaration, that the will is well proved is made by the court itself upon reading the e?i- 
dence; however, it is clear that the decree in its original fozm waa wrpng.'' (Per Lord 
Eldon, in Lechemere v. Brazier, 2 Jac. & Walk. 288.) 

(e)l Rusa.&Mylne,3n. 
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ta me, and the position of things being such thai I should have refused 
the motion if then made, it would not be just in consequence of t1iat 
motion standing over, and the defect of the title having been repaired, if 
in point of fact it has been repaired, again to revive the contract, which 
had been rescinded by the Vice Chancellor." 

In this case the plaintiff having been guilty of no misconduct, for no 
attempt was made to conceal the fact of the decree being only ntsi, and 
nothing ^appeared to show that it was more than a mere act p *qco 1 
of negligence, perfectly free from mala fides, the only »• -* 

question was whether he was to be allowed time to remedy this defect 
It was argued for the purchaser that the decree nisij directing a sale, 
could not be acted upon till it was made absolute; while it remained a 
decree nisi, it gave no authority to proceed to a sale, and Lechemere v. 
Brazier was much relied on as an analogus case. With respect to the 
former point, it may be observed, that if the court will allow time to 
get an Act of Parliament, a ^r^/on time might have been allowed to 
confirm the decree; and with respect to the alleged analogy, it is per- 
fectly manifest that there was none at all, since in Lechemere v. Bra- 
zier, according to the doctrine laid down by Lord Eldon, a new suit 
would have been necessary before a title could be made, whereas, in the 
present case, it was only necessary to take another step in the cause, a 
step which is for the most part, a mere matter of form, and the result of 
which at all events would necessarily have been ascertained in a few 
days. It is therefore submitted, that the decision in Coster v. Tumor, 
is not according to the current of authority, nor within the principles 
on which the court on questions- of this kind has been in the habit of 
acting. 

In Noel V. Hoy,(/) a principle similar to that of Lechemere v. Bra- 
zier, was recognised. In that case the title of the vendor depended on 
the •construction of a will, under which he contended that p <^2-. , 
the estate in question did not pass. At the hearing the court I- -^ 

made a decree against him on this point, and then he asked for a refer- 
ence to the Master to see if he could make a good title, insisting that 
the devisees were trustees for him, to whidh the purchaser objected. 
The reference was granted, the court saying, that it should have great 
difficulty, after a decree, in allowing the plaintiff to bring new parties 
before the court; but, as time had been allowed to get an Act of Par- 
liament, the court thought itself bound to grant a reference. If the 
Master was of opinion that the devisees were trustees for the vendor, 
he would report in favour of the title; but if he was of opinion that a 
suit was necessary to try their rights, he would report against it. 

The rule established by these authorities seems to be this, that if the 
viendor can before the decree on further directions complete the title, or 
show at the hearing on further directions that he is then in a situation to 
perfect it without the necessity of resorting to a new suit, the court will 
allow him to do so, and not let the purchaser off. So where the sale is 
under the decree of the court, in which case the question does not 
come on upon further directions, but upon a special motion Subsequent 
to the Master's report, which would be analogous to the hearing on 
further directions^ it, seems in general, that although the Master have re« 

(/) V. C.88 Feb. 1820, MS. 
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ported against the title, yet if the vendor under the decree be in a situa- 
r *2<i2 1 ^^^^ ^^ make it good before the purchaser brings on his mo- 
L J lion *to be discharged from the purchase, the court will 

refer it back to the Master to review his report 

In order, however, to entitle the vendor to this favour, his conduct 
must be characterised by perfect good faith, for if he have been guilty 
of any nusrepresentation or concealment, as to the state of the title, or 
vexatious or needless delay in perfecting it, lie will not be entitled to 
such indulgence; but in the case of a suit for specific performance his 
bill will be dismissed, and in the case of a sale under a decree of the 
court, the purchaser will be discharged from his purchase, notwithstand- 
ing the vendor may in the mean time have put himself in a situation to 
perfect, or even have actually perfected his title. , 

The latter branch of the proposition is illustrated by the recent case 
of Dalby v. Pullen.(g') There Sir Robert Wigram having been declar- 
ed the purchaser of certain lots, it appeared on the abstract being deliv- 
ered to him, that part of the property which he had bought was derived 
from J. C, and that it had been conveyed to him subsequently to the 
date of his will; so that it would not pass to Nicholas C, his devisee, 
under the trusts of whose will the sales in question were ordered by 
the court. Sir Robert Wigram, therefore, required proof that N. C. 
was the heir of J. C. ^ Statements were made by the solicitor of the 
r *253 1 P'^i^^^^^y which appeared *to be satisfactory, and some other 
^ -' objections to the title having been removed, the report of 

Sir Robert being the purchaser was confirmed, and the purchase-money 
paid into court. Before any conveyance was executed. Sir Robert 
Wigram was informed, by persons who were not parties to the suit, 
that Nicholas C. was not the heir of J. C. Search was accordingly 
made, and it was soon ascertained that N. G. was not the heir-at-law, 
but that there was living an heir of an elder brother deceased, who now 
claimed to be entitled to the after-purchased lands. In this state of cir- 
cumstances an order was made referring back the title to the Master; he 
reported against it and to his report exceptions were taken. Pending 
the exceptions, the heir-at-law executed a release and conveyance of all 
his interest. Shortly afterwards the exceptions were argued and over- 
ruled, and as soon as they were disposed of, two motions were made; 
one by the purchaser to be discharged from his purchase, and the other 
by the plaintiffs, that it might be referred back to the Master to re- 
view his report and inquire whether the vendors could now show a good 
title. 

There were further affidavits, the eflfect x)f which, on the whole, went 
to show that the plaintiff's solicitor had been guilty of some degree of 
concealment of his knowledge as to the heir-at-law of John Carter and 
on these affidavits the Vice-chancellor granted Sir R. Wigram's mo- 
r *254 1 ^'^^' ^^^ refused the ^other with costs.(A) < From this or- 
1- J der there was an appeal to the Lord Chancellor. There 

were two questions; first, whether all the parties to the suit were to be 
bound by the conduct of Mr. Street, the plaintiff's solicitor; and Lord 
Lyndhurst was clearly of opinion <Uhat with reference to the purchase 

(jf) 1 Rum. & Mylne, S96, on appeal from an order of the Vice Chancellor, 3 Bun. 29, 
iwhieh was confirmed . 
(A) 3 Sim. 29. 
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md sale, he must be considered to be acting for all the parties in the 
cause/' and that to decide that he was not, and on such a ground to hold 
the purchaser to his contract, might lead to the greatest hardship and 
injustice as respected the purchaser; and the court being of opinion 
upon the affidavits that Mr. Street had discovered that Mr. Nicholas 
was not the heir-at-law during the discussion as to the title, proceeded 
thus: « Now, Mr. Street having represented in the first instance that' 
Nicholas Carter was the heir-at-law of his brother John, and having du- 
ring the progress of the discussion on the other points, discovered that 
in that respect he was mistaken, and that another person was the heir- 
at-law, it was his duty, in fair and honest dealing, to have communica- 
ted that circumstance to the purchaser; and he not having communi- 
eated that circumstance to the purchaser, and the purchaser having, after 
the other objections to the title had been cleared up, discovered it by ac- 
cident in consequence of a communication from another quarter, and 
this court having determined upon 'exceptions to the mas- p «255 1 
ter's report, that it constituted a good objection to the title; ^ ^ 

it appears to me quite impossible, that the parties in. this suit, if they 
are bound by the acts of Mr. Street, have any equity to come into this 
court to say that a further reference should be directed to the master for 
the purpose of ascertaining whether a good title can or not be now 
shown; for it is quite obvious that if this discovery had not been made, 
the vendors would have forced the purchasers to have taken the title 
such as it was, knowing that defect to have existed in it, which has since 
been discovered. Under these circumstances i^ is quite impossible that 
the purchaser can be held to his contract; the application made on the 
part of the vendors must be dismissed with costs.'' 



Section VIL 
Of Exceptions to the Master's Report. 

If either party be dissatisfied with the Master's report on the title, he 
brings his objections to it before the court in the shape of exceptions, 
when the points in dispute are fully argued and settled. 

If upon argument of an exception the court should be against the title^ 
the vendor should obtain an order thkt the exception may stand over; as 
otherwise, it would appear upon record that a *good title ^ «^^g -. 
could not be made.(i) The court, however, will not al- »■ ' 

ways permit this; especially where the vendor's conduct has been vex- 
atious, or even dilatory only: thus, in a recent case of Andrew v. An- 
drew,(A:) Sir J. Leach allowed the exception, refusing to permit it to 
stand over, to give the vendor an opportunity of remedying the defect, 
notwithstanding very urgent application on the part of the vendor's 
counsel, who stated that it was the universal practice not to allow the 
exception but to permit it to stand over. His Honour expressing great 
surprise that counsel should make such an assertion, said that he had 
known it done very frequently. In that case, however, it ought to bo 
observed, that the vendor's conduct had not been such as to entitle him 

(i) Cooper ▼. Denne, 1 Vet. Jon. 567. (k) Rollv7tb July, 1831. MS. 
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to indulgence; the exception, according to the statement of the pur- 
chaser's counsel having been allowed to stand over once or twice before^ 
^ogive him an opportunity of getting certain parties to join in suffering a 
recovery, which would have cured the defect in the title, but which he 
had not done. 

It is competent to the purchaser, at any time before the decree on fur- 
ther directions, to have the report (notwithstanding it may have been 
absolutely confirmed) referred back to the master to review it, on the 
discovery of a new fact affecting the validity of the title. Thus in Jeud- 

r *257 1 ^'^® ^* ^^^^^^fi^) ^^® Master *having reported in favour 
L -J of the title, and no exceptions being taken, the report was 

absolutely confirmed. Afterwards another Master, in a different pro- 
ceeding, made a report by which the title was affected; whereupon the 
defendants presented a petition, supported by an affidavit of the fact, 
that they were ignorant of the second set of proceedings, till after the 
Master's report was confirmed, praying a reference back to the Master 
as to the title, to review his report, which was ordered accordingly. 

If exceptions be taken to the Master's report that a good title can be 
made and are over-ruled, other objections to the title cannot be made; 
but if the exceptions be allowed, and the report sent back to the Master 
to review it,. and new abstracts be delivered,(i7}) further objections may 
be brought in, arising, either out of the new abstracts which appears to 
be perfectly reasonable, or out of the abstracts delivered previously to 
the Master^s report, the propriety of which is not so obvious, because 
it may be said, that the parties, having had full opportunity already of 
examining the abstract, have precluded themselves from further object- 
ing to it. This, however, is not so, as has been already observed, and 
the practice was so settled in Fildes v. Hooker. This was a suit to en- 
force the specific performance of an agreement to grant a lease for 21 
years, of a house in Crescent Place, near Tavistock Square. The ab- 
stract referred only to a lease for 99 years, dated July 2 1st, 1809, from 
r ^Q^iR 1 ^^^ Skinner's Company *to Burton, an under lease from 
I- -I Burton to Kerry, dated 29th September, 1809, and a lease 

from Kerry to the plaintiff, dated 29th November, 1810, for 95 years 
and three quarters, wanting ten days. The Master reported that the 
plaintiff could make a good title to a lease for 21 years, according to the 
agreement; to this report the general exception was taken, << that the 
Master ought to have reported, that the plaintiff could not make a good 
title." The question raised upon this exception was-— << whether in the 
absence of express stipulation to the contrary, the vendor of a leasehold 
interest is bound to produce the title of the lessor?" Sir W. Grant, 
without deciding the general question, but, — ^taking the obvious distinc- 
tion between the power of the court to compel the vendor to produce 
his lessor's title, and the propriety of its assisting him without such pro- 
duction,-^was of opinion, at all events, that if the vendor would not 
produce his lessor's title, equity ought not to assist him in forcing his 
agreement on the purchaser; because to say that the purchaser must be 
content with the title, which had been produced, << would be to say in 
other words, that he has no right to require any title whatever," and 

(0 1 Madd. 697. And see Dalbj y. Palleq, I Russ. 6l Mylne, 29^ . 
(m) Brooke t. — », 4 Madd. 212. 
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therefore allowed the exqeption; but as the Master by approving of the 
title, had rendered it unnecessary for the plaintiff to go further and pro* 
duce, if that were in his power, the title of the ground-landlord, his 
Honour thought that he should have an opportunity of so doing, and 
accordingly allowed the exception, but directed the report to be sent 
back to the Master to *review it.(n) When the case went p ^^^^ , 
back t6 the Master, a new ground was taken, and it was ob* ^ ^ 

jected that the premises weire, by former leases, made subject to cove- 
nantS'for rents and otherwise, to which it was alleged the premises still 
remained liable; upon which the Master reported that he was of opinion, 
<<that, upon the plaintiff indemnifying the defendant against the per- 
formance of any covenant, which may have been entered into, by the 
plaintiff or any former lessees of the premises^for payment of any rents 
or otherwise, in respect of the premises, the plaintiff can make a good 
title to the premises, upon a lease for the term of 21 years, according to 
the agr^enlent'' The report was again excepted to, and Sir J. Leach 
allowed the exception* His Honour said, <' it appears, that the house 
in question is one of ^ the six houses built on ground demised by the 
Skinner's Company to Mr. Burton, for a term of 99 years, from Mi- 
chaelmas, 1807, at a ground rent of d&lO, and in that lease is contained a 
proviso for.i;e-entry, upon non-performance of any of the covenants 
contained in it. The plaintiff is now in possession by an assignment of 
an underlease, granted by Mr. Burton, of that particular house. This 
underlease contains all the covenants which are included in ^ *Q(if\ 1 
the ^original lease; but.it is obvious that the observance of 1- J 

these covenants by the holder of this underlease cannot alone protect 
his possession. If this defendant were to accept the lease, contracted 
for, from the plaintiff, and the covenants in the original lease, though 
well observed with respect to this particular house, were to be broken as 
to any other of the five houses, the Skinners' Company would be en- 
titled to re-enter, not only on that particular house, but upon the whole 
property comprised in the original lease, and consequently on the pre- 
mises in question. The plaintiff is necessarily, therefore, driverl to ad- 
mit, that he cannot give to the defendant a secure leas6 for the term of 
his conitract.''(o) ' 






On a sale by auction or private contract, the sale is complete when 
the ^rtfcles are signed^ but on a sale by the Master, the purchaser is not 
entitled to the benefit of his contract till the report of his being the pur- 
chaser has been absolutely confirmed, — a rule founded clearly on the 
nature of the transaction; for the Master's report is merely to the effect, 
that a certain person is the best bidder, and therefore can amount to no- 
thing till the court has accepted this bidding, which it does by confirm- 
ing the report. Until the report has been confirmed, the transaction is 

(n) 3 Mer. 424; '*it is the eourie of the court, where the Matter has, by expreniog an 
.opinion in favour of the title, prevented the vendor from showing, that if lue opinion had 
been otherwise, still the title was good, to send it back to the Master to review his report, the 
party moving paying the costs of the motion." (Per Sir L. Shadwell, V. C, in Egeiton v. 
Jones, 3 Sim. 392 ; Andrew v. Andrew, ibid. 390 ;) Egerton v. Jinies, 1 Buss, dc M, 694 ; 
Portman v. Mills, Id. 696. 

(o) Fildes V. Hooker, 3 Madd. 193. 
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nothing more than a proposal by one side, which may be approved or 
rejected by the other. Not therefore, till the court haa acquiesced in 
r *£61 1 ^^'^ proposal, is there any contract. Not therefore, till the 
I* ^ *report has been confirmed, is the property changed in equi* 

ty. The confirmation of the report has ail the effect of signing a writ- 
ten agreement between private persons; and there seems to be no prin- 
ciple, or any authority, for contending, that it has any other or different 
effect from a contract in writing and signed. Attending to these con- 
siderations, the doctrines of equity on the subject will be perfectly 
clear and intelligible. (/?) 

r *262 1 *Hence, if the property have been Injured or destroyed 
*- > -'by fire in the interval, before the confirmation of the report, 
the los9 falls on the vendor.(9') Hence, also, a purchaser being served 
with a notice to open the biddings cannot proceed to confirm the report 
absolutely, the notice being tantamount to a declaration that the bid- 
der's proposal has not been accepted, and that the contract ia at an 
end.(r) Nor can the court, until the report has been confirmed, pro- 
r *263 "* ^^^ summarily against. the purchaser;(9) to *found this ju- 
^ -^ risdiction, the contract must first be made complete; the 

vendor m^y then proceed to obtain an order that the purchaser shall 
pay in his purchase-money, and be let into possession from a given day; 

(p) This seems to concur with the view taken of this sabject by Lord Eldon in ex parte 
Minor, (11 Ves. 561,) which was a petition by the purchaser to have the value of certain 
premises, destroyed by fire before the confirmation, ascertained, and the amount deducted 
from the purchase-money ; the only question upon this was, as to the time when there was a 
complete contract, for until then the property was not changed. Lord Eldon observed , 
'* what is the date and time of the contract, at which it can be said to have been complete ? 
Is the bidding in the Master's ofiice the contract between the court and the bidder, or only 
an authority to the Master to tell the court, that if the court approves, the court may make a 
contract with him upon the terms proposed? Let the Master certify to me what were the 
conditions of sale, and what has been the deterioration in value by the firej and reserve the 
question ; for though the sum is not large, the question is one of the most considerable that 
has occurred for some time. In some of the cases that have been cited, the change of prop- 
erty is said to be from the date of the report; in others from the time of the conveyance; so 
that, though confirmed as the best purchaser, if he had not got the conveyance^ he would 
have been entitled to say the estate was not his. That cannot be according to the principle. 
Suppose this person had insured the premises, while in tlie Master's office, from fire, would 
he, according to the cases in late times have had an insureable interesti His interest is net 
near so thin as many, that have been considered insureable ;'* and he accordingly on taking 
time to consider, declared in conformity with the tenor of the preceding observations, that the 
loss occasioned by the fire must fall upon the vendor, and made the order accordingly with 
costs. (See pott, p, ^66, 2C6, from which it would seem that Lord Eldon afterwards entire- 
ly forgot the doctrines he has here stated,) A similar view seems to result from the judg- 
ment uf Lord Hardwicke, in Mackrell v. Hunt (2 Madd. 34, n.,) where his Lordship ob- 
serves, ** a purchaser under the decree of the court is not considered to be the owner, and 
consequently not entitled to the rents and profits of the estate, till after the time for paying 
the money into the bank. The bidding is general, and though the report may be confirmed, 
yet the purchase is not completed till the title is accepted and the money brought into court; 
for, till then, objections to the title may avoid the bidding, though it seems to be otherwise, 
when, upon the reports being confirmed, the purchaser comes into court, and, to accelerate 
the purchase, declares be is satisfied with the title, and brings in the purchase-money." 

(q) Ex parte Minor, 1 1 Ves. 559 ; and see Twigg ▼. Fifieki, 18 Ves. 517. 

(r) Vansittart v. Collier, 2 Sim. & Stu. 608. 

(s) Anon. 2 Ves. Jun. 335. In this case the report had been confirmed nUU on the mo- 
tion, that the person reported purchaser should complete his purchase and pay in his money 
by a given day. Lord Loughborough said, ** he felt a difilculty, as until confirmation the pur- 
chaser is always liable to have the biddings opened, until that non eotutat that ha is a par- 
chaser.'* 
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and upoQ the expiration of the time fixed, a short order may be obtained 
that the purchaser shall pay in his money, or stand committedw(/) Hence 
also, if a purchase, under a decree, be not confirmedv absolutely in the 
lifetime of the purchaser, and his executors refuse to pay the purchase- 
money, they cannot be compelled, because there is no complete contract. 
And therefore where A purchased an estate for B^ in pursuance of a pre« 
viously expressed wish to possess the property in question, but without 
any direct authority, and Bdied without adoptinf; the purchase, but the 
order tiisi to confirm was obtained, the court refused to order B's exe- 
cutors to pay the purchase-money, and the heir declining the purchase, 
the order nisi was discharged, and a re-sale directed, (te) 

If the purchaser have confirmed nisiy and afterwards refuse or neglect 
to confirm absolutely, the vendor may confirm the order, (v) If the pur- 
chaser take no step to confirm nisi, the vendor may do so for hiTD,{w) 

On a purchase under a decree of the court, where there is no stipu- 
lation to the contrary, the general rule is, that the purchaser shall be let 
into possession *from the 'quarter-day preceding his pur- p ^oqa i 
chase; paying his money before the following one.(ar) This ^ -* 

rule evidently proceeds upon some notion, that the rents are payable 
quarterly, and that the portion of the quarter, which may have elapsed, 
is not of sufficient consequence to be noticed. In strictness, and by an- 
alogy to the rule upon oniinary contracts, between party and party, the 
purchaser ought to pay interest upon hh purchase-money for so much of 
the quarter as had elapsed in order to be entitled to the whole rents of 
the current quarter. The rule, however, is settled as above stated. 

If the nature of the property be such« that the rents and profits are 
yielded oftener than once a quarter, — every month or every week, for 
instance, as in the case of collieries or mining property, — the spirit of 
the above rule manifestly suggests, that the money being paid in the in- 
terval between two successive settlements of account, Whether made 
quarterly, monthly, or weekly, the purchaser shall be entitled to the 
next payment of rents and profits. This is accordingly the actual prac- 
tice, and, in the cases upon the subject, is explained by saying that a 
colliery, being in the nature of a trading concern, is to be governed by 
peculiar rules, and that, not being like an ordinary purchase of land, 
the purchaser is not to be entitled to call for the rents from the preceding 
quarter-day, — a refinement which will appear to be quite beside the 
question, if the reasoning above-stated be considered to be founded on 
plain and obvious considerations. 

*The mere fact of a purchaser having had his money *• ^^ge *i 
ready and lying by, will furnish no reason, which can entitle ^ ' 

him to the rents and profits farther back than the preceding quarter-day; 
it being his own fault, that he kept the money by him and unprofitable, 
and it would be very hard that the vendor should sufier by his neglect; 
and besides, he might have moved the court for leave to pay in his money 
without prejudice to any question as to the title.(^) 

(0 Lansdown ▼. Elderton, 14 Yes. 312. (u) Xiord ▼. Lord, 1 Sim. 503. 

(v) Cbillingworth t. ChiUingworth, 1 Sim. 291. 
(w) Lord ▼. Lord, 1 Sim. 508. 
(x) Wren ▼. KirUm, 8 Ym. 504. 
(jf) Barker ▼. Harper, Coop. 32. 
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There is an important decision on this subject, which it is not easy to 
reconcile with the preceding course of observation. It occurs in the case 
of Anson v. Towgood,(2:) which arose on the sale of the life-interest of 
a party in two sums of d£36,600 three per cent, consols, and j636,300 
three per cent reduced annuities. The sale took place on the 4th July, 
the dividends on the consols became due the day after the sale; the re- 
port of the purchase was made on tlie 8th July; this was afterwards con- 
firmed and the purchaser paid in his money. A question then arose 
whether the purchaser was entitled to the dividends that became due on 
the 5th, that is after the bidding, but before the confirmation of the report. 
Lord Eldon held that he was entitled to them, saying, ^The rule of the 
court, in the purchase of a fee simple estate, is to give the profits from 
the quarter-day preceding the payfnent of the purchase-money; but is 
that so where a man buys a life estate, which may not last five minutes? 
It would ba dijQBcult to state any difierence between the dividends on the 
r *266 1 ^^^^^h which ^became due the next day, and those on the 
*- ^ reduced which were not to be payable till three months after. 

Can any thing turn upon the report not being confirmed? There was a 
case about a house 4)eing burnt down before the confirmation of the re- 
port. If the tenant for life had died the same night, must not the pur- 
chase-money have been paid? The report, I think, when confirmed, 
must have relation back to the purchase, and the contract, I apprehend, 
was made the moment that the purchaser's name was entered in the 
Master's book. If the purchaser had lived till the 6th Jul}^, and then 
died, he would have had nothing if he was not entitled to those divi- 
dends." 

It seems difficult to support this decision on any sound principle. If 
there be no complete contract till the confirmation of the report, how, in 
the absence of any special agreement, can the purchaser be entitled to 
the fruits of the purchase, that fall previously to that period? The sub- 
ject matter of sale does not become the purchaser's, even in equity, till 
. there is a complete contract; and there is no complete contract, till the 
report has been confirmed. If, as Lord Eldon argues, the report when 
confirmed has reference back to the day of sale, then those decisions, 
which have held that the vendor is liable for loss or deterioration happen- 
ing between the day of sale and the confirming of the report, must be 
r *267 1 ®rroneous;(o) for it cannot be contended *unoftatu that the 
*- -* purchaser shall be exempt from losses, but shall enjoy the 

fruits which accrue within this period. Equally inexplicable does this 
decision appear to be upon the footing of the rule with respect to land; 
because applying that rule by analogy, it would come to this, that the 
purchaser paying his money between two successive payments of divi- 
dends, would be entitled to the profits from the preceding payment of 
dividends, (that is to say;) to the payment of dividends accuring next af- 
ter the payment of the purchase-money, — a rule, which it is plain would 
no) have given the purchaser in this case the dividends he petitioned for, 
since these were dividends which had accrued before the payment of his 
money. 

(s) 1 Jtc & Walk. 637. 

(a) See ew parte Minor, n. (p) ante p. 261, wheire Loid Eldon feem* to have thought 
that fomething ** tnrned upon the report being confirmed. " 
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Where the biddings are opened^ the order is made at the expense of 
the party opening them, who must immediately pay in his advaoce, and 
the costs of the first purchaser; and it seems also, that where part of the 
purchase-money has laid dead, and that fact is found by the Master, in- 
terest at the rate of 4 per cent, must also be paid on this.(6) 

The court will not, upon opening the biddings, dispense with the de- 
posit, that being the only hold which it has on the purchaser, (e) Neither 
will the *court discharge one purchaser and substitute ano- p ^o^s 1 
ther without the latter paying in the purchase^money, Lord ^ ^ 

Eldon on a motion of this kind, saying that <^ the effect would be dis- 
charging a purchaser, who had made a deposit for one, who might be 
worth nothing; but he should be discharged whenever the new purchaser 
paid in the money."(£f) Nor will the purchaser be changed on paying 
in the money, without an aflSdavit that there is no under-bargain, as << this 
might be an ingenious device with a view not to come to the court to 
open the biddings;'^ and therefore there must be an affidavit that there is 
no under-bargain, <^for otherwise the new purchaser might give the other 
a sum of money to stand in his place, and so deceive the court/'(e) 

A person opening the biddings whereby the estate is re-sold at a con- 
siderable advance, though not himself the purchaser, is not entitled to 
his costs incurred by getting the order of re-sale, and paying in the de- 
posit, the biddings being re-opened not for his benefit but that of the es- 
tate, <<and the costs being in the nature of a premium paid by him for 
the opportunity of bidding/'(y) 

*The circumstance of the party, who applies to open the ^ ttoaq n 
biddings, haying been present at the sale, is not in itself a >- -■ 

conclusive objection to his application. (^) Whether, said Lord Eldon 
on such on application, the biddings shall be opened, — and opened on 
the application of a person who was present at the sale and did not bid, 
is a question of circumstances* If the court declines to open the bid- 
dings, its refusal is not for the sake of the first purchaser; if the biddings 
are opened, it is not for the sake of the party making the application, 
that the resale is ordered.(A) But, though the fact of having been pre- 
sent at the sale is not a Qonclusive objection, yet it is a circumstance 
which the court looks upon with jealousy; and the way in which that 
jealousy has been exercised, has been sometimes by imposing harder 
terms, as in Rigby v. M<Namara(i) where the order was made on paying 
half the purchase-money and all the costs and expenses of the purchaser; 

(Jb) This was directed on opening the biddings for Gen. Birch's estate. Sir Ed. Sugden's 
Vend. <& Purch. p. 60, 8th ed. 

(c) Anon. 6 Ves. 512. This rale is well illnstrated by an anecdote^ mentioned by Lord 
Eldon in this case. " I recollect when the manor of Great Thnrlow, in Norfolk, was sold 
wbiile Lord Thnrlow was Chancellor, on whose behalf I moved to open the biddings before 
Sir Thomas Sewell upon an advance of from 5,700/. to 6,700/. The Master of the Rolls re- 
plied, not knowing the circnmstance, that if the Lord Chancellor was the bidder he should 
make a large deposit, the deposit being the only hold the court has on a purchaser, and or^ 
dered a deposit of the whole advance.'' 

(cQ Rigby v. M*Namara, 6 Yes. 516. 

(e) Per Lord Eldon in Rigby ▼. M'Namara, 6 Ves. 616 ; S. P. Vale ▼. Davenport, ib. 614. 

(/) Rigby V. M'Nan&ara, 6 Ves. 466. 

ii) Thornhili v. thornhill, 2 Jac. & Walk. 348. 

(A) Lefroy v. Lefroy, 2 Rass. 606. 

(0 6 Ves. 117 : and see Preston v. Barker, 16 Ves. 140, where the order was made ** on 
the terms of paying aU the costs." 
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and sonetimets by expecting a larger offer to be made under the idea of 
having a compensation by the largehess of that offer for any loss that 
may have arisen from the want of competition at the sale. (A;) 
r *270 1 ^^^ practice of opening the biddings has always *been 
I ' i disapproved. The great objection to it is^ that it induces 
parties to lay by on the speculation of making a better bargain. Sir J. 
Leach attempted to put the practice down in M'CulIock v. Cotbatch;(/) 
he refused to open the biddings/ the party applying having been present 
at the sale with a view to the general benefit of sales by the court: '< I 
think," said His Honour, ^ it ought not to be permitted to a person pre- 
sent at the sale, to open the biddings. If such persons were allowed to 
open the biddings, the sal^s by the court Would not have the full benefit 
of the spirit of competition. '' 

It appears from what was said in Thornhill v. Thornhill,(m) that this 
decision was followed by his Honour in subsequent cases; but Lord 
Eidon, in that case very properly refused to adopt it, saying in effect, 
that this was not the way to alter a practice, which had been long set- 
tled. << The practice," said his Lordship, admitting that the rule which 
was intended to protect, had frequently been very pernicious to the in- 
terests of the suitor, and that their estates had sometimes sold for next 
to nothing, in consequence of it, "cannot be altered by one judge; it may 
perhaps with reference to future cases be necessary to consider the sub- 
ject with the assistance of the Master of the Rolls and the Vice Chan- 
cellor."(n) 

r *27l 1 When the property, which is the subject of sale, *is in 
1- -I the nature of a trade, although primd facie it has the aspect 

of realty, the ordinary rules of the court, as to opening biddings, do not 
apply. It is, indeed, no where expressly decided, that the biddings in 
such a case may not be opened, but the circumstances which would 
induce the .court to do so must be very special; and it is rather to be in- 
ferred, that the court would require, that the proposed bidding should be 
paid into court, there to remain as a pledge that the next purchaser shall 
perform his contract; the mere deposit even of the whole money being, 
as is remarked by Lord Eldon, in Williams v. Attenborough,(o) no 
security from the possibility of a loss; " because if there is one person who 
bids more, the party opening the biddings will be discharged, and his de- 
posit can never be made a security for such subsequent bidder." This case 
arose on the sale of^a colliery, an^ upon the affidavits it was<]oubtful whe- 
ther the party proposing to open the biddings was a bond fide bidder. 
Lord Eldon, after observing that the question was not. Whether the 
person applying -w^dibondfide bidder, but whether regard beinghad to the 
nature of the property, the circumstances of the case and the general in- 
terest of the suitors of the court, — not the interest of the purchasers in 
the Master's office, — so much advantage is held out as to induce the 
court to open the biddings? proceeded thus: << I say, having regard to the 
nature of the property. Collieries and landed estates are quite different 

(Jc) Tyndale ▼. Warre, Jac. 525, where the biddings were opened on an advance of 600/. 
upon 3800/. 

(/) 3 Madd. 314. (tn) 2 Jac. & Walk. 347. 

(n) Ibid 348 ; and see Tyndale v. Wanre, Jac. 526 ; where his Lordship repeats this ob- 
eerration in nearly the same words. 

(o) Turn. 70. 
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in the contemplation of this court; a colliery being always p ^^^^ ^ 
^considered as a trade, the profits^ accruing from day to day, ^ J 

as in all trading concerns. There are decisions of Lord Hard wieke to that 
effect, where he held that a bill would lie for an account of the profits of 
a colliery, although for an account of the rents and profits of real estate 
no bill could be maintained. With reference to opening the biddings, 
the nature of the property forms a very material consideration. Land, 
generally speaking, keeps pretty nearly to the same value, although there 
may indeed be accidental changes in the value of land from temporary 
eauses; but collieries are liable not only to fluctuations in value, but tp 
destruction; they are like land in a country liable to earthq|uakes. The 
case of Wren v. Kirton is a remarkable illustration of the principle, which 
ought to govern the re-sale of collieries. (/?) Such is the species of 
this property, that it is almost impossible for the court to model the 
security, to be given by the person applying to open the biddings, in such 
a way as to avoid the possibility of loss; a deposit of ^10 or £20 per 
cent, cannot be sufficient, for in many cases it will evidently be better to 
forfeit i\fe deposit, than to take the property. Again, upon a re-sale of 
the property, the purchaser may be tired of his bargain before he has 
completed his purchase; and although it is true that 4he court ^ #070 -1 
may *compel the final bidder to pay the money, the process ^ J 

is such, that in a great many cases it is more for the interest of the ven- 
dors to abandon the bargain, than to put in force the process of the court. 
The property is liable to such variations in value in very short inters 
vals; the blasting of a mine or any other accident, even a change in the 
markets, or to take an instance at the present moment, the stoppage of a 
navigation by frost, may make such a difference in the course of a week, 
that in all these cases it is the duty of the court to consider, not what 
the particular interest of the suitors in any particular cause would require 
for their advantage, but what the general principle ought to be with re- 
ference to the general benefit of the general suitors of the court.'* From 
these considerations his Lordship was of opinion that where the sub- 
ject of sale is a colliery, a trade of so very hazardous a nature in which 
there is always such a vast deal of speculation, the court could not apply 
the same rules, which are applied to purchases of landed estates. 



> Previous to the confirmation of the report, as has been already stated, 
it is competent for the court to open the biddings as a matter of course 
upon a sufficient advance being offered; but after the report has been 
confirmed, that is to say, after there is a subsisting agreement, mere ad- 
vance of price is not a sufficient ground for opening the biddings, for 
exactly the same reason that mere inadequacy of price *is p nojA 1 
ifot a ground for setting aside an ordinary contract of sale ^ ^ 

.between private individuals. The same circumstances, however, which 
would induce the court to set aside a contract(^) will induce it to open 
the biddings. This seems at least to be the true principle, though perhaps 

{p) Upon a former Bale before the Master, the tam of 23,000/. had been offered by a per- 
eon bidding btHaJUie. That eate wae defeated by setting ap a fictitious bidder. Afterwards 
the lot was again pat op three times. On the two first occ«sion% no move was ofiaied than 
12,000/. and 6,000/L The estate was ultimately sold fat 16,000A 

(9) See anfe p. 17S eC «e9. 

April, 1838. — M 
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it has not in all cases been'Tigidlj adhered to, probably from a want of 
advertence to the true principle, rather than from any intention to depart 
from it.(r) * Hence as fraud is the only ground on which a contract as 
between private persons can be set aside, fraud is the only ground on 
r *275 1 ^^'^^ ^^^ court *can order the biddings to be opened after 
L •' the report has been confirmed. Accordingly in Morice v. 

the Bishop of Durham,(«) Lord Eldon lays it down that << the only case 
in which the biddings can be opened after confirmation of the report is, 
where there is some fraud or misconduct in the purchaser, or fraudulent 
negligence in another person, as the agent, of which it is against eou'- 
science that the purchaser should take advantage." The latter part of 
which rule he afterwards expressed as follows: — ** My opinion is, that 
after a purchaser has confirmed his report, unless some particular prin- 
ciple arises out of his character as connected with the ownership of the 
estate, or some trust or confidence in his own conduct in obtaining his 
report, the bidding ought not to be opened. In this particular case I 
lament it; but there is much less mischief in abiding by the rule, than in 
permitting myself to depart from it upon what are called special ctrcun^- 
stances, not connected with this'yiew of the case." 
r *fi76 1 "^^ *" ordinary cases, even where the parties in the *Gause 
I- -I are few, the expense of opening biddings is from jSSO to £25^ 

(which is occasioned by advertisements in the Gazette and other papers, 
fresh particulars of sale, the sale, and the costs of the motion,) th6 court 
will not open them for an advance of less than £40.{t) Hence inf a re- 

(r) In WatMn ▼« Birch, ( 2 Yes. 51) the biddings weve opened merely on the circum* 
ftaoces of the case, which were hard, but there was no fraud. The foundation of the 
application was an overbidding of above 4000^. and that the defendant (who was the owner 
of the estate,) was in the Fleet prison at the time of the confirmation of the report, and was 
told by two persons, that they would direct their agents to open the biddings, which they 
neglected to do. This is one of the decisions adverted to in the text, as departing from the 
true principle, and was much disapproved of by Lord Eldon, in Morice v. the Bishop of 
Durham, (11 Ves. 57,) who said he would not have made the orders in this, and a case of 
Gower ▼. Gower, the^ cited. In Chetham v. Grogeon, (5 Yes. 86,) the biddings were 
opened simply on the ground of an advance of 60/., the purchase-money being dOOL, although 
the report had been absolutely confirmed,-*a decision of Lord Loughborough's, which was 
clearly wrong. With respect to Gower v. Gower, Lord Eldon in another case, (White v. Wil- 
son, 14 Yes. 153) said, **my opinion founded upon what I had repeatedly heard stated by Lord 
Thurlow, who formed this rule upon the great case in Lord Gower's family, was that after 
confirmation of the report, unless there is some misconduct on the part of the individualt who 
has the benefit of that confirmation, the court will not open biddings upon negligence, sur- 
prise, or circumstances of that kind, and that it is much better for the suitors that it should 
be distinctly understood that a report confirmed, cannot be shaken unless upon such circum- 
stances as were contained in that case ; the party who confirmed the report, being the steward 
of the family, and knowing more as to the circumstances of the estate than he communicated. 
That was »case of surprise generated by his own conduct, which Lord Thurlow thought 
gave a right to open the biddings in that instance; but if the purchaser's conduct is fair, there 
never would be an end of opening biddings after confirmation of the report" 

(s) 11 Yes. 67. 

1$) Farlow ▼. Weildon, 4 Madd. 460. At one period a rule prevailed, entitling a party to 
open the biddinge upon an advance of ten per cent, t but that rule has been abolished (An- 
drews T. Emerson, 7 Yes. 420;) and the court acts according to the exigencies of the case. 
Thus, in Upton v. Lord Ferrers (4 Yes. 700,) the biddings were opened on an advance of 
£50 upon a bidding of £380, the court refusing to do so on an advance of £40. In Tait ▼• 
Lord Northwick the biddings were opened upon an advance £200 upon £2,360. 

Where the suit is instituted on the behalf of creditors or infants, it should seem that the bid- 
dings will be opened on a smaller advance than in other suits. Thu% in Brooks ▼. 8nattb, 
(3 Ves. and Bea. 144,) they were opened upon an advance of £500 upon £10,000, which ie 
only 5 per cent. But even in such suits the court will not open the biddings upon so low a 
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cent case on a motion to open the biddings as to two lotn, the advance 
upon one being £70 and upon the other dBSO, the court refused to make 
the order as to the second lot, but recommended the party moving to 
give a new notice of the motion, that the biddings for the two lots might 
be opened, and that a re-sale might take *place in one lot ^ ^^.^ -. 
upon an advance of j@100 on the two lots, as this would re- I- - ^ 
move the difficulty of the small advance upon the second lot."(u) 

In Watts V. Martin,(v) on a motion that an estate which had been sold 
before the Master in separate lots, might be put up for re-sale in one lot, 
a considerable advance having been offered, the residuary legatee and 
the trustee consented, Mr. Mitford, for the former purchasers opposed 
the motion alledging the injustice upon them, after having incurred 
expenses in survei/Sj tic; arguing, that in general cases the biddings 
were opened because some person might still bid higher, whereas here 
they are precluded if the whole should go in one lot: and that if this had 
been done at first, none of those individual bidders would have offered 
or expended their time or money in survey Sy &c. The Solicitor Greneral, 
(Sir John Scott,) said there had been a precedent twelve years before. 
The Court allowed the hardship of the case, but obseryed that as the 
residuary legatee and the trustee consented, they could not refuse the 
motion as the former purchasers might claim, and be satisfied, the ex- 
penses they had sustained in consequence of the former sale before 
the Master. The court directed the party thus applying <Uo pay the 
costs, charges J and expenses oct2A\ontdi by the said biddings, to be set- 
tled by the Master in case the parties differed.'^ 

Where the contract is clearly inequitable, the *court will ^ •070 1 
sometimes release the purchaser on forfeiting his deposit. '- ^ 

One of the earliest cases in which this was done, was in Savile v. Savile,(tti) 
ofi the ground of great excess of price. The point first came before 
Lord Nottingham, who made some strong observations, and thought that 
the purchaser ought not to be let off; but before the case was disposed of. 
Lord Macclesfield became Chancellor. His Lordship <' took notice that 
more had been urged by the Lord Nottingham than he had ever heard 
on the subject; that according to his apprehension, a court of equity 
ought to take notice under what a general delusion the nation was at the 
time when the contract was made by Mr. Frederick, when there was 
thought to be more money in the nation than there really was, which 
induced people to put imaginary values on estates: that as upon a contract 
betwixt party and party, the contractor would not be decreed to pay an 
unreasonable price for an estate, so neither ought the court to be partial to 
itself, and do more upon a contract made with itself, or carry that farther 
than it would a contract betwixt party and party. On the other hand 
the court might be said to have rather a greater power over a contract 
made with itself than with any other.'' The purchaser was accordingly 
released on forfeiting his deposit, which was J6 1^000, on a bidding of 

per e«ittg«, anleM it prodnee £500; for in Garftone t. GI«<dftone (1 Sim. uid Sto. 80,) the 
eoart refuied to open the biddings upon an adVance of jS350 upon 6,300, aaying, *< dMt it 
did not confine itielf to a partieolar rate per cent although 10 per cent waa a sort cf general 
rale. The eases cited establish that, where an advance of iS500 is ofibred, the court will act 
ntMm it, though it be less than 10 per cent, but in this ease only £350 is offered." 
.. (u) Brookfield ▼. Bradley, 1 Sim. and Sto. 23. 
(v) i Bro. C. C. 1 18, 6U1 ad. (w) 1 F. W. 745. 
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iS10,000; although it can hardly be doubted that Lord Nottingham'! 
would have been the better decision. In orders howerer, to entitle the 
r *179 1 P^^c^^^^ ^ ^^^^ indulgence, the inequality *of price must 
i- J be very great; and perhaps at the present day mere excess 

of price would not be held to be a sufiBcient ground, unless connected 
with circumstances of mistake, or such as afforded a presumption of fraud ; 
and accordingly, on a recent application to the court by the persons, who 
opened the biddings for General Birch's estate to forfeit their deposit, 
which Was resisted by the creditors, for ^hose benefit the estate was 
sold, the court held the purchasers to their bargain, and would not per* 
mit them to rescind the contract, although they had given a price, which 
was considered much beyond the value of the estate. (;r) 

In Morshead v. Fi*ederick,(y ) the contract was rescinded on the ground 
of mistake; the purchaser bought under a misapprehension that the pre- 
mises were subject only to a ground-rent of £56 a year, they being in 
fact subject also to a rent of £310, payable to other parties. The price 
had been ascertained by the valuation of a broker. The purchasers were 
Smith Payne and Smith, the bankers, who were in possession, and who it 
appeared on the afSdavits, had actually paid both rents for many years 
to the parties entitled to them. Lord Eldon, before whom the point came 
in the first instance, expressed an opinion in favour of the purchaser's 
right to rescind the contract, but did not decide the point, the order be- 
r *280 1 ^"S ttiade by Lord Erskine on the ground of mistake. His 
^' -J ^Lordship thought <<the circumstance of both rents being 

paid by the purchasers immaterial, as it appeared that they had not com- 
municated that circumstance to the broker, and the magnitude of their 
concerns might easily account for the omission!" A singular reason for 
the decision; although, as it appears that Lord Eldon thought the contract 
ought to be rescinded, it is probable that Ihe decree might have been 
well supported on other grounds. 

The solicitor in the cause buying in the estate to prevent a sale at an 
under- value, will be held to the purchase, if he acted without authority.(z) 
The same principle has been applied to the assignees of a bankrupt buy- 
ing in an estate sold by the court on the petition of the mortgagee.(a) 
On similar ground's a man, who had opened the biddings in the name of 
a person who had no existence, was himself decreed to be the pur- 
chaser;(i) 

Where an estate is sold in lots, and the biddings are opened as to some 
of the lots, if the purchaser of them had also purchased a subsequent lot, 
he will be discharged from it, on an affidavit £hat he had bid for it in 
consequence of having been declared the best bidder of the prior lot, the 
bidding upon which had been opened, — it being reasonable that the 
purchaser should have the option of retiring from the subsequent lot.(c) 
r *28l 1 *^ purchaser under a decree, by the act of purchase, sub- 
i^ -I mits himself to the jurisdiction of the court as to all matters 

connected with that character; and therefore if he commit waste, the court 

(x) Sir Edward Sugdeil's Vendt and Pureh. 8th ed. p. 66. 
(y) Sir Edward 8ogden*« Vend, and Parch., App. No. 10, 8th ed. 
(r) Nelthorpo ▼. Pennytnan, 14 Vaa. 617. 

(a) Ex pane Tomkins, Ch. 38d Aug. 1816, Sir Edward Sngden's Vend, and Parch. 8th 
ed., App. No. 11. 

(6) Molesworth ▼. Opie, 1 Dick. 280. (c) Price v. Price, 1 Sim. and Sta. 886. 
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will grant an injunction to restrain him, althoagh he is not a party to 
the cause. (cf) So, on the other hand, where a purchaser comes volun- 
tarily in under a decree, and consents to a reference, he does not waive 
any right to which be would be entitled on a bill against him for specific 
performance. Thus, where a person having contracted for the purchase 
of an estate from a devisee in trust to sell for the payment of debts and 
legacies, and a suit being afterwards instituted for the administration of 
the assets, in which it was ^among other things) referred to the Master 
to inquire, whether the devisee in trust had entered into any contracts 
for the sale of any part of the testator's real estate, and if so, whether it 
would be for the benefit of the parties, that those contracts should be car- 
ried into efiect, and the Master having reported in the affirmative on both 
points,— H)n the confirmation of the report, it was ordered that the pur« 
chaser objected to the title to the estate, but consenting to go be/ore the 
Master upon such title^ it should be referred to the Master to see if a 
good title could be made thereto. The Master reported in favour of the 
title; upon which the plaintifi* presented the usual petition for payment 
of the purchase-money into *court, and for a proper convey- » *o^o i 
ance being executed; and the purchaser presented a cross ^ •' 

petition, praying that the Master's report, might not be confirmed, and 
that he should be at liberty to except thereto. The court held clearly, 
that although the purchaser had become a party to the reference upon 
the title, it was not to be intended, that he meant more than to place 
himself in the same situation upon the Master's report as he would have 
been in, if the reference had been made in a suit instituted for the specific 
performance of the agreement, and consequently made an order accord- 
ing to the prayer of the cross-petition.(e) 

Section VIII. 
Of the Decree on Further Directions. 

If neither party object to the Master's report, the proper course then 
is, to apply to have it confirmed, and to set doivn the cause for further di- 
rections. 

On the principle, that the court cannot on further directions alter the 
decree made at the original hearing, where a decree is made at the hear- 
ing simply for a reference as to title, the court will not on further direc- 
tions enter into the consideration of any other objection, which the answer 
had set up against the execution of the contract. And, therefore, where 
the particulars of sale were headed, << Brick earth and Land — copyhold 
—held of the manor of *Fulham," and the estate was de- ^ •aont t 
scribed as containing large quantities of superior marie or I- -' 

brick earth, and it was stated that specimens might be seen on the estate; 
the defendant, by his answer to a bill for specific performance, admitted 
the contract but denied that the vendor could make a good title; and in- 
sisted also, that as he had purchased the premises for the purpose of dig- 
ging marie and earth to manufacture bricks and tiles for sale, he ought 
not to be compelled to perform the contract, unless the vendors could 

(<n Caiamajor T. Strode 1 Sim. & Sta.Sdt. 
(e) Catm y. Cann, 1 Sim. dc Stu. S84. 

Ma 
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show that the copyholders of the manor df CVilham were entitled by 
custom to dig marie and brick earth. 

At the hearing the common reference as to title was made, and the 
Master having reported in its fbvour, the purchaser then presented a peti* 
tion praying a reference to the Master to inquire whether the copy- 
holders of Fulham were entitled by custom to dig marie and brick earth, 
and when it was first shown that they possessed such rights which was 
orderefd to come on at the same time with the hearing of the cause oq 
further directions. It was insisted, that there was nothing in the inquiry 
now sought, which was inconsistent with the former decree; but that it 
was merely a supplementary inquiry, without which it was obvious, that 
justice could not be done between the parties. Lord Gifford, M. R., 
said, << The defendant by his answer insisted that he was not bound to per- 
form the contract unless it could be shown, that copyholders of this manor 
r *284 1 ^^^ entitled to dig marie and brick *earth on the knds 
^ -■ holden by them. Had the court thought it necessary to in- 

quire into the point, a direction to that effect would have been contained 
in the decree: instead of doing so, the reference, which it orders, goes 
only to title. The Master has reported that a good title can be made, 
and that it could have been made before the filing of the bill; and no ex- 
ception is taken to the report. The original decree either did, or did 
not, authorise the Master to take into his consideration in examining the 
question of title, the right of the copyholders to dig the marie and 
brick earth. If it did not, then the court never intended that there should 
be any inquiry into that subject: if it did, the defendant ought to have 
taken exceptions to the report. To grant the prayer of this petition 
would be to alter entirely the decree made at the original hearing; which 
it is not competent for the court to do at the hearing on further direc- 
tions."(/) 

The nature and object of the proceedings on further directions will be 
most clearly understood, by considering the form of the decree made on 
that occasion, the ordering part of which is as follows: — 

This court doth order and decree^ that the agreement in the {deadings 
mentioned, dated the day of 18 , be specifically per- 

formed, and carried into execution. And it is ordered, that it be 
referred to the said Master, to compute iaterest,(l) at the rate of 4/. 

r ^285 1 P^ ^^^^* P^^ ^annum, on the sum of £ the resi- 

*- ^ due of the purchase-money for the estate and premises 

comprised in the said agreement, from the day of , 18 

, the time when the same ought to hav^ been paid, according to 
the terms of the said agreement. And the said Master is to take an 
account of the rents of the said estate and premises received by, or 
come to the hands of the plaintiff, or to the hands of any person or 
persons, by his order, or for his use. (^) And it is ordered, that 
what shall be coming on the said account of rent (after deducting 
therefrom the sum of j8 , the moiety of the excise duty, which, 
by the said conditions is to be paid by the defendant) be deducted 
from the sum of jS , and what shall be found due for interest 
tbereon, as aforesaid. And upon the plaintiff execu ting and delivec- 

(/) Le Grand v. Whitehead, 1 Russ. 309. 
(^) See post. p. 302. 
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ing to the defendant at tbe^expenae of the defendant, according to 
the said agreement and conditions of sale, a proper conveyance ofthe 
aaid estate and premises contained in the said agreement, (such con- 
veyances to be settled by the said Master, if the parties dijBTer about 
the same,) it is ordered that the defendant do pay unto the plaintiff 
what shall be found due on the balance of the said account.(S) And 
the eoort doth not think fit to give any co8ts(3) on either side. 
And any of the parties are to be at liberty to apply, &c. 

*(l) Of the Payment of Interest on the Purchase^Money. 
A " [ *286 ] 

In the absence of express Stipulation as to the payment of interest, the 
general rule is, that when by the articles a day is fixed for the comple- 
tion of the contract, the vendor shall be entitled to the renfs and profits 
from that period, and the purchaser shall pay interest on the purchase- 
money at the rate of four per cent. The court acted strictly on this 
rule till very recently, whatever time might elapse before the comple- 
tion of the contract, frequently to the great hardship ofthe purchaser as 
the interest generally exceeds the rents. The rule, however, now seems 
to be, that where there has been great delay in completing the contract 
and it is clearly made out that it was occasioned by the vendor, then 
the court gives him no interest, up to the period when he shows a good 
title, but leaves him in the possession of the interim rents and pro- 
fits.(A) 

The latter part of tjhis rule yvas introduced and ^'estab- ^ ♦287 i 
lished by the decisions pf Sir J. Leach, as he has stated him- ^ ^ 

(h) Esdaile ▼. Stephenaon, 1 Sim. &. Stu. 123 ; Jones v. Mudd, 4 Russ. 118. With re- 
spect to timber on the estate, the rale is different ; interest being psid from the time of yalaa- 
tion, for the obvious reason that the vulne of the timber being necessarily that which it is as- 
certained to be at the time of valoation, the aobsequea^ growth of the timber stands against 
the payment of the interest 

When interest is recovered at law, it is always at the rate of 5 per centt but a court of 
equity gives interest only at the rate of ^ per cent. During the late war, when the rate of 
interest was high, 5 per cent, was sometimes given. (Bee Sir EJdward Sugden's Vend, dc 
Patch. 516, eth ed. for several cases of this description, but having regard to the judges by 
whom they were decided, they do not appear to bis entided to much weight as equity d^ 
eisions.) In Witts ▼. Dawkins, (12 Yes. 503) indeed, a decision by Sir W. Grant, interest 
at 5 per cenL was given according to the prayer of the bill, but the point seems to have pass- 
ed 9ub aUentio, Again in Bumdl t. Brotirn, (1 Jac. and Walk. 168,) interest at five per 
cent, wad given. The decision was by the Lord Chief Baron, (Sir Richard Richards,) and 
Master Cox, sitting for Sir T. Plumer, M. R. The report states, that the Lord Chief Baron, 
after consulting with Master Cox as to the rate ot interest, direeted it to be computed at 5 
per eerU,^ observing that he had always been of opinion, that a paity withholding money from 
a person entitled to it ought to-pay to the person thus injured, the interest which he might 
have made of it. This however is not the rule, and it cannot be doubted that on a proper 
application the decree would have been varied in this respect, upon the principle recognised 
in the nearly cotomperaneous ease of Thorpe v. Freer, H. T^ 1826, stated by Sir Edward 
8«gden, Vend, ic Purch. 518, 8th ed. In that case the conditions of sale stipulated that the 
pwohaeer riwuld be allowed 5 per cent, on the deposit, if a title oauld not be made, but did 
not oontnn any other stipulation as to interest. After decree on a bill by the seller for a spe- 
cific performance, upon a motion to vary the minutes by making the interest payable c»n the 
purchase-money 5 psr cenl., the Vice ChanoeNer was of opinion that the general rule must 
prevail, and that the numntos of the decree vrere correct in confining the interest to 4 per 
cent., and gave the purchaser his costs of opposing the motion. And see Ackland v. Gais- 
ford, 2 Madd. 31. 
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r •288 1 ^^^M ""^ ^^ obviously sprung out •^f the gradual tenden- 
L *°^ J cy of modern decisions to protect both parties to a contract 
of sale from the consequences arising out of the dilatory progress of 
suits for specific performance* 

In Esdaile ▼. Stephenson, where the rule as above stated was laid 
down, the conditions of sale stipulated, << that if the conveyance was not 
executed by the necessary parties, and the purchase-money paid on or 
before the 24th day of December, 1819, the purchaser should pay inter- 
est on the purchase-money (kt 5 per cent, until the purchase should be 
r *«59 1 completed." With respect to which, his Honour observed, 
L *3» J ♦that, « in the present case the interest does not depend upon 
any rule of the court, but upon the express stipulation of the parties, and 
the terms of that stipulation apply to every delay however occasioned.'^ 
The court accordingly gave the vendor interest from the day named, al- 
though it does not appear from the case as reported, that there was any 
express stipulation that interest was to be payable, notwithstanding 
delay. 

It is immaterial, however, to consider this case more minutely, since, 
in several recent decisions, the same judge has refused interest until a 
good title was made, notwithstanding there was in the conditions of 
sale an express provision, that if by any unforeseen or unavoidable cir- 
cumstances the conveyance should not be completed on the day named, 
interest should be paid. Thus, in Monk v. Huski8son,(Ar) the contract 
contained the following stipulation, << that the vendors would show a 
good title and execute a conveyance on or before the 25th day of De- 
cember then next; that the crown on payment of the purchase-money 
should be entitled to the rents from that day; and that if, by reason of 
any unforeseen or unavoidable obstacles, the conveyances and assuran* 
ces aforesaid could not be prepared or perfected for execution on the said 
25th of December, the said William Huskisson, &c., or the commission- 
ers for the time being of His Majesty's woods, forests, and land reve- 
r •SQO 1 ^^^^ should, by and *out of the land revenues of the crown, 
I- ^ pay interest for the said purchase-iponey, from the said 25th 

(i) « That as to payment of the purchaae-money, it was a general but not an vnivenal 
rale^ that when a specific performance is decreed, the render is entiUed to bis poKbase-mo- 
ney, with fonr per cent* interest from the time when the money was contracted to be paid» 
and the purchaser is entiUed to the rents and profits from the tiihe when possession was to 
be delivered. Sir William Grant seems to have considered the mle as univeraal, hut I have 
held that» when the vendor has improperly delayed the execution of the contract and refused 
to give possession, he ought not to be benefitted by the delay he has occasioned. (Per Sir J. 
Leach in Paton v. Rogers, 6 Madd . 256.) The old rule, as here alladed to by Sir J. Leach, 
is very clearly explained by Sir T. PlumSr, M. R., in Burton v. Todd, (1 Swanst. 260.) 
*• The usual cpurse,'' observes his Honour, ** is, that the purchaser shall recnve the rente 
apd pay 4 per cent, interest on the purchase-money ; a practice rather hard where the delay 
18 not caused by him, the rents seldom yielding 4 per ceni^ and the purchaser -aftor having 
been deprived of the enjoyment of the estate receiving it at last in a worse condition. In 
the present case, a delay of fifteen years has been caused by the resistance of the vendors, 
and I think it is necessary to distinguish this case firom those in which the court has adopted 
the rule of giving to the purchaser the rente and profite of the estate, and to the vendor in- 
torest on the purchase-money. That rule was founded on the principle recognised by ecNirte 
of equity, that from the moment of the contract, although no purchase-money is paid, the 
estate is to be considered as the property of the purchaser, and the purchaaeHBoney the 
property of the vendor.'* This appears to have been the first instanoe of departiiia firom fStn 
old practice. 

(i(r)4Rus8. 121, n. 
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day of December, (from which time His Majesty was to be entitled to 
the rents and profits of the said premises,) after the rate of £5 per* cent, 
per annum until the completion of the said assurances/' Sir J. Leach, 
M. R.y adhered to the rule that the vendor was not entitled to interest 
before the.time when a good title was shown; and he stated, that the ef- 
fect of the stipulation, which had been relied on, was, not to give inter- 
est when interest would otherwise not have been payable, but to fix the 
rate of the interest to which the vendors might be entitled at d&5, in- 
stead of £4j per cent And so in Birch v. Podmore,(/) where the con- 
tract stipulated, that if by reason of any unavoidable obstacle, it could 
not be completed on a given day, the purchaser should pay interest at 
£5 per cent, from that time Until the completion, and the vendor did not 
make a title until five years after the original hearing, no unavoidable ob- 
stacle being shown, the court refused interest. 

If no period be fixed for completing the contract, and the purchaser be 
let into possession, he must pay interest on the purchase-money from 
that tinfie; the act of taking possession being an implied agreement to 
pay interest (m) So where a tenant in possession, with an option to 
purchase, elects to do so j *and declares his option accord- ^ *qqi i 
ingly, he will be entitled to the rents, and must pay interest >- ^ 

on the purchase-money from that period.(n} 

On the othfer hand, though it be, as a general rule, perfectly clear and 
reasonable, that a purchaser in perception of the rents and profits bf the 
land shall pay interest, cases may nevertheless arise, in which, although 
he is in the receipt of the rents and profits, he shall not pay interest, (o) 
In order, however, to constitute such a case, the delay in completinj^ 
must be ascrtbable entirely to the vendor, and it must be shown that he 
had notice, that the money was lying idle. And accordingly in a re- 
cent case,(j9) where the purchaser upon entering into the contract, had 
lodged a sum of money with his banker sufiicient to complete, and, upon 
entering into possession, gave notice to the vendor, that he was ready 
to invest the purchase-money as he should direct, pending the investiga- 
tion of the title; and no answer being returned, the purchaser kept in 
his banker's hands a balance equivalent to the amount of the purchase- 
money, during the period of investigating the title, (except for four 
days, when it was a little less,} Sir J. Leach held that, after the notice 
given, it would be unreasonable, that the purchaser should be charged 
with interest; but as the purchaser had made some profit of the money, 
— first, because his banker's balance *was, in a small degree p «oqq -i 
and for a few days, below the amount of the purchase-mo- ^ -^ 

ney, and, second and principally, because the purchase-nvoney supplied 
the place of that balance, which he must otherwise have maintained at 
his banker's. His Honour directed a reference to the Master to inquire 
what was the average balance at his banker's during this period, and 
what was his average balance during the three years previous, and de- 



(/) v. G. nth January, 1828, stated in Seton on Decrees, 213. 
(m) Flodyer ▼. Cocker^ 12. Yes. 26. (n) Townlej t. Be4well» 14 Yes. 641. 

(o) *' But it must be a strong case, and clearly made out ;" Per Sir W. Grant, in Pow- 
ell V. Martyr, 8 Yes. 148. 

(p) Winter ¥• Blades, 2 Sim. d& Stu. 393. 
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dared that to the amount of that difference the purchaser was not charge^ 
able with interest 

In order to exempt a purchaser, in the perception of the rents and 
profits, from payment of interest on his purchase-money, three condi- 
tions m^ist concur:-— Ist, The delay must be imputable to the vendor 
only. 2nd, The vendor must have proper notice that the money is ly- 
ing idle, and awaits his orders as to the investment of it 3rd, It most 
be clearly established, that the money has actually been unprofitable to 
the purchaser. And therefore in a recent case, where the purchaser was 
to pay a deposit of J625 per cent., and in case of delay £5 per cent in* 
terest, and the auction duty to be paid in eq^al shares by vendor and 
purchaser, and a long delay had occurred through the default of the ven- 
dor, who remained in possession, and had also received one-third of the 
purchase-money, he was decreed to account, not only for .the rents, but 
for interest at the rate of £4 per cent upon one-third of them.(^) 
r ^293 1 *^^ ^'^ ^^^ other hand there may be converse cases in 
L J which the circumstances are exactly reverse, where a pur- 

chaser shall be ordered to pay interest on the purchase-money, and yet 
shall aot be allowed an occupation rent, although the vendors may have 
been in occupation of the premises all the time. The principle is the 
same in both classes of cases; in the former the vendor being guilty of 
wilful delay with full knowledge that the purchase-money was lying 
ready and unproductive, — there being in the latter wilful delay on the 
part of the purchaser with the knowledge that the vendor was ready to 
deliver up possession, and though in possession the occupation being sub- 
stantially unprofitable to him. Thus in Dakin v. Cope,(r) which was a 
suit for the specific performance of an agreement forthe purchase of a lease- 
hold public house and the goodwill and licences connected with it, and 
also for thp sale of the stock in trade furniture, fixtures, brewing utea- 
sils and other effects on the premises, which latter were to be taken at a 
valuation, the defendant became the purchaser, and the valuation^ were 
made; but on the 29th of September, the day on which possession was 
to be deli^^ered, the defendant, on the ground of an objection to the title, 
refused to complete. There was a decree against him, and he was ordered 
to pay interest on the principal and the amount of the valuation (except 
as to so much of the stock in trade as could not be delivered to him,) 
r *204 1 ^"^ ^^ ^® charged *with all sums of money, which the plain- 
*- J tiff had laid out for rent, taxes, and other necessary out-goings, 

from the said 29th of September, the court refusing, nevertheless, to 
allow the defendant for an occupation rent to be paid by the plaintiffs; 
with respect to which Lord Eldon observed, << as the decree asserts that 
the defendant ought to have taken possession, he cannot charge an occu- 
pation rent against those who have possession only by reason of his 
wrong-doing." 

Where the property which is th^ subject of sale, is reversionary, in- 
terest is also to be paid from the day fixed for completing the contract; 
for though in this case there are no rents and profits, the wearing away 
of the lives in possession is considered aii equivalent;(«) and where the 
sale is before a Master under a decree of the court, interest must be paid 

(q) MS. 

{r) 2 Ran 170. («) D»tj t. Barber, % Atk. 490 ; 8. P. S Sim. 358. 
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from the day on which the purchaser coald have confirmed the report;(/) 
and the same rule applies to the sale of annaitie8.(u} 

The purchaser never pays interest on the deposit, althoogh the delay 
in completing the contract may have originated with himself.(t;) Nei- 
ther is the auctioneer liable for interest on the deposit; and therefore 
where the purchaser proceeds against the auctioneer for the recovery of 
the deposit he cannot have interest: and the reason is, that the auctioneer 
is a mere stakeholder, subject to be *called upon to pay at ^ «ooi5 i 
any moment, his engagement being to hold the deposit until >- -■ 

the contract of sale shall be completed or rescinded. It seems at one 
time to have been thought that when the auctioneer had made interest^ 
he might be liable to pay interest;(uy) but in the late case of Harrington 
V. Hoggart,(ar) this notion was put an end to, it being there held, upoq 
great consideration, that the mere fact of the auctioneer having made in- 
terest makes no difference. Lord Tenterden, in giving judgment, after 
adverting to the distinction between an agent and an auctioneer said, << if 
an agent receive money for his principal, the very instant he receives 
it, it becomes the money of his principal. If, instead of paying it over 
to his principal, he thinks fit to retain it and make a profit of it, he may, 
under such circumstances as occurred in thatcase,(y) be liable to account 
for the profit. Here the defendant is not a mere agent, but a stakeholder. 
A stakeholder does not receive the money for either party, he receives 
*it for both; and, until the event is known, it is his duty to p moQii -i 
keep it in his own hands. If he think fit to employ it, and L '*' -I 
make interest of it by laying it out in the funds or otherwise, and any 
loss accrue, he must be answerable for that loss, and if he is to answer 
for the loss, it seems to me he has- a right to any intermediate advantage 
which may arise. The defendant here has not laid out, or made, a profit 
of the plaintiff's money; for at the time he laid it out, it. was not the 
plaintiff's and it was doubtful whether it would ever become so or not "(r) 

It makes no difference that one of the parties to the contract may have 
given the auctioneer notice to invest the deposit; because the auctioneer, 
being a trustee for both parties,"^ it is not competent for one of them to 
vary the nature of the trust without the consent of the other, and neither 
of the cestui^ que trust can therefore compel the auctioneer to invest 
without the consent of the other. This point also arose in the same case 
of Harrington v. Hoggart, and Lord Tenterden, with respect to it, said, 
<< then there is the special circumstance of the requisition by Sir John 
Harrington to the defendant, that he should lay out the money. The 

( ■ I 

{t) Child t. Lord Abingdon, 1 Yes. Jan. 94. 

(tt) Twtgg ▼. Fifieid, 13 Vei. 617. (v) Bridget ▼. Robinion, 3 Mer. 694. 

(tp) See Farqahar v. Farley, 7 Taant 592, where G. J. Gibbe says, **if, indeed, it had 
appeared that the aactioneer had actually made interest of the money, it might have been a 
qaestion, whether that interest might not be recovered against the auctioneer." With re* 
flpect to this dictumt Lord Eldonis stated (I Barn. & Adolph. 688) to have made an obser- 
vatbn in this case of Harrington ▼. Hoggart, when it was before him, to this effiwt— ^* Ad* 
verting with deference to the dictum oi Sir V. Gibbs^ I must say I cannot re^ily give into 
Ibat doctrine. The strong inclination of my own opinion is, that it makes no difference 
whether interest were made or not." 

(x) 1 Bam. dc Adolph. 577. 

(y) Rogers ▼. Boehm, 2 Esp. 702, to which his Lordship is here referring. 

(z) Harrington v« Hoggart, I B. & A. 687. 
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answer given totM was, < I will do it- if Mr. Secretam will coosent/ 
which was saying in effect, though not in words, < I am a stakeholder: I 
am answerable to Mr. Secretan for the money, or I may be in the result; 

«9Q7 1 ^^^ ^ cannot without his consent, therefore, *do that which 
[ «97 J ^^^ ask.^ Mr. Secretan's consent was never obtained. As 
to the offer of an indemnity, it was not insisted upon, and it could not 
well be insisted that any person is bound to take an indemnity of another. 
Therefore that special circumstance, in my opinion, does not take the 
case out of the general rule, or deprive the defendant of the character of 
a stakeholder, or of the ad vantages, if there beany, which belong to that 
character, nor exempt him from the obligations arising from it.'' 

But though the purchaser is not liable for interest on the deposit, the 
vendor may be. Lord Tenterden, after observing, that there is no case 
in which interest has been recovered against an auctioneer, lays it down, 
that there has been, as there may well be, a recovery of interest by the 
purchaser against the vendor, where the latter has not been able to com- 
plete his <^bntract; but that has been as part of the damage, which the 
purchaser. sustained by the non-completion of the contract. Part of the 
damage is the lossot the use of that money, which in the mean time 
has been lying idle in the hands of the auctioneer. There may be cases, 
also, in which the vendor may have a right of action for damages 
against a purchaser who has failed to complete his contrtct(a) 



r *2QH 1 "^ Where a purchaser makes payments from time to time 
L -* exceeding the interest due at . the time of suefa payments, 

rests are alvvays made in taking the accounts:(6) and the balance only 
will carry interest from the successive periods of Boaking these rests. 
The court will also direct the account to be taken with rests in other 
eases, where justice oould not otherwise be fairly administered between 
the parties. Thus in a case of Comer v. Walkley9(c) where it appeared 
that a sum having been left in the purchaser's hands, at interest, as an 
indemnity against an incumbrance, and, that the purchaser afterwards 
paid part of the sum to, the vendor, notwithstamling which the purchaser 
and his devisees continued to pay interest on the whole for many years. 
A bill was at length filed to compel payment of the residue of the sum 
deposited, and the mistake being admitted, the Master was directed to 
take annual rests of the over-payments, and to compute interest thereon 
at five per cent*^ and the amount of the over-payment and interest to be 
deducted from the sum which would be fi)und due from the purchaser. 
Where a sale is set aside on the ground of fraud and inadequacy of con- 
sideration, it is clear that complete justice would not be done to the owner 
r *399 I ^^ ^^ estate, without directing the exciess of the rent over 
L J *ihe interest of the purchase-money, to be applied in reduc- 



\ 



(a) Harrington ▼. Hoggart, 1 B. & A. 588 ; and aee Bernalea ▼. Wood (3 Camp. 268,) 
which was an action against a Yondor to recover back the deposit paid on tiie purchase of an 
estate, the vendor not being able to make a good title, and it was heU, that if the plaintiff 
declare specialiy, and alledge as special damage, that he has lost the use of fais money, on 
making out his case he will be entitled to interest on the deposit-money from the time the 
purchase should have been completed. 

(6) Griffith v. Heaton, 1 8im. & Stn. VtU 

(c) Stated in Sir Ed. Sugden's Vend* & Pur. 8th ed. 611, 
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tioQ of tile purchafle-money. This question was a good deal considered 
in a recent case of Donovan v. Fricker.(c^) There a sale, by assignees 
under a former commission, was set aside by assignees under a second 
commission on the ground of fraud, on the usual terms of redemption. 
The excess of the rent above the interest was considerable. On a pe- 
tition that the Master should apply this excess in reduction of the pur- 
chase-money, Sir Thomas Flumer observed, << if we give interest at five 
per cent, to the wrongful purchaser, can we refuse to charge him with 
interest on the rents, and thus in effect give him interest on his purchase- 
money, after the whole of it has been repaid to him? Looking at it, 
independently of the authorities, the rent, if applied to reduce his prin- 
cipal, would gradually sink the whole of it. Now this rent belonged 
to the plaintiffs, and ought to have been paid to them; the defendants 
kept it, and had the benefit; then arethey to go on receiving the sanfie 
amount of interest while they have this fund in their hands? Without 
supposing any fraud, but considering that restitution is to be made on 
each side, justice requires that the one debt should be set off against the 
other." 

The only principle on which justice can be done to all the parties, is 
by placing them as nearly as may be in the situation, in which they 
would have been, if the contract had not been entered into, p ^onn l 
*This seems to be most conveniently done by setting the ex- *■ -' 

cess of rent over the interest of the purchase-money against the princi- 
pal of the purchase-money, the effect of which is to give the vendor in- 
terest upon the rent, which, for the reasons just stated, he is clearly en- 
titled to. 

The same principle was applied in Todd v. Gee.(c) In this case there 
was a decree for specific performance, after an interval of fifteen years 
from the date of the agreement, the delay having been occasioned by the 
vendor: one-third dfthepurchase money waspaid very shortly after thesale, 
and the vendors had retained this sum (which was considerable, the pur- 
chase-money being £16,000,) and also possession during the whole of 
this period. With respect to the principle on which the accounts were 
to be taken, Sir Thomas Flumer after adverting to the rule which then 
existed, entitled the purchaser to the intermediate rents, and the vendor 
to interest on the purchase-money, and explaining the principle of that 
rule, proceeded thus: <<But in this case the immediate payment of a 
part of the purchase-money (no less a sum than ^€5,600) requires a de- 
viation from the usual practice. The vendors have not only continued 
in possession and been in perception of the rents and profits for the last 
fifteen years, but during that long period have also enjoyed the benefit 
of this large portion of the purchase-money, *and instead, ^ *Qf\i i 
as in the common case, of now receiving the whole amount ^ -' 

with simple interest in a gross sum, they have had the opportunity of 
making compound interest on one-third part, during a number of years 
sufficient to double the principal. If, therefore, in this case the common 
rule were adopted, the effect would be to give to the vendors, who from 
the issue of the suit stand as aggressors, a double^ advantage, and to sub- 



(d) Jac 165. 

(e) A cause and eroaa cauae, by the 
Bwanst. 265. 

Apbil, 1838 — N 



name of Barton v. Todd and Todd ▼. Gee, 1 



1 34 xmmmm oir TtTLca. 

Ject the innocent purchsser to a double loss, namelfi « loss 6t the bene$t 
to be derived from an annual receipt of the rents and of such profits as a 
continued use of his £5,600 would have given to him beyond the inter- 
est for whieh he would now have been accountable to the vendors. That 
rule would bestow on the wrong-doer all the benefit of his own delay, 
and inflict all the evil on the rightful suitor. Under these circumstances 
equity demands that some mode should be adopted, by which the pur- 
chaser may be placed as nearly as possible in the same situation as if no 
part of the purchase-money had been paid. The case is novel, and I 
am aware of no precedent; but, on principle, I think that in strict jus- 
tice and conscientious dealing a proportionate share of the estate should 
have been conveyed to him in immediate exchange for his purchase* 
mon^y; the most equitable course in the power of the court appears to 
be, in addition to the usual directions, to allow to the purchaser interest 
upon the rents and profit of so much of the estate as is proportionate in 
r *'\nQ 1 ^^'"® ^^ ^^® purchase-money already paid/' His Honoiir 
L J was ^therefore of opinion that the vendors ought to account 

not only for the rents and profits of the estate from October 1802, but 
also for interest after the rate of 4 per ce9it, upon one-third of the rents 
and profits. 

Before the conveyance the purchaser cannot proceed for the rents 
himself, or he can only do so in the name of the vendor; which in all 
cases, where it is improper to take possession, would be a very prema«r 
ture act of ownership. The care of the estate must therefore necessarily 
be left with the vendor; he becomes a trustee for the purchaser, and must 
take the same care of it as he would if it were his own, and must take 
such measures as every prudent landlord would do; and there is no bard* 
ship in this, for if it be finally determined that the estate belongs to him, 
he retains the rents and has the benefit of the improvements and ad* 
vantages resulting from his care. 

As the vendor may call for interest on his purchase-money, though 
the vendee has sufiered it to lie dead;(/) so, on. the same principle, 
the purchaser is entitled to have the rents and profits which have, or 
might have been derived from the estate. If the vendor have received 
rent, therefore, he must account for it; if he have sufiered tenants to 
run in arrear, he is responsible for the loss thereby occasioned ;(g') 

r *S03 1 ^^"^ ^^ ^^^^ account not only for the rents actually re? 
^ ^ ceived, but for such as, without his wilful default, might 

have been received ;(A) and if the estate have sufiered any deterioration 
from want of due repairs or otherwise, through default of the vendor, a 
reference will be directed to the Master to ascertain the amount of injury, 
and the vendor will be made liable for the loss«(2) As to deterioratioa 



(/) Roberts ▼. Masfcy, 13 Ves. 561. 

(g) Ackland ▼. Gaisford, 2 Madd. 32. Gell ▼. Watson, 2 ^m, and Sto. 402. 

(I) Wilson ▼. Gl^pham, 1 Jac. and W. 36. 
. (t) Foster ▼« Deacon* 8 Madd. 394; and see HaHbrd ▼. Panrier» (1 Madd. 682,) Where 
a sendee before a conveyance, having agreed with the tenant that, if he had a convevanca 
by a given time, the tenant should quit at that period, and the tenant misconstruing the 
agreement, quitted before a conveyance was made, so that, the land was wrtenanted and 
deteriorated* the court held thM the km must M apon th» «tiidee^-*-4t being ooettsiened by 
his agreement with the tenant* 
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after he took possemon, or after tb^e wad a title under which he might 
take possession, the purchaser eannot have an allowance in respect of 
that; but fo^ deterioration^ before he took possession, or before there was 
a title under which he could take possession, he is entitled to an allow* 
ance.(A;) So where a purchaser paid his purchase-money ^into _ ^^qa t 
court under an order for that purpose, and afterwards estab- L -1 

lished the amount of his claim for deterioration in a trial at law, which 
had been directed in the decree on further directions, he was allowed 
interest on the amount from the time he paid the purchase-money into 
court, on the ground that to that extent he paid in his own money; and 
also his costs of the trial, Sir J» Leach, V. C», saying, as to the costs, 
^Vthis is not a question of conduct in which both parties are implicated; 
but the vendor was bound to take care against this deterioration, and I 
should not make the purchaser the allowance he is entitled to, if 1 made 
him pay the costaof the tria).(/) So *where he could have ^ »qa5 i 
confirmed the report of his being the best bidder.(m) ^ -■ 

In taking the account of the rents and profits of the estate, if it be in 
the occupation of a tenant, his rent will, unless there are special circum- 
stances, be taken as the annual value of the estate; if the vendor himself 
be in possession, he will be charged with an occupation rent, to be ascer- 
tained by a reference to the Ma8ter.(n) 

Upon an investment of stock by the vendee, the title not being ready^ 
and the vendor having notice, but returning no answer, the. advantage 
by a rise, as the loss by a fall, is the vendee's. Thus in Roberts v. Mas- 
8ey,(o) which was a suit by the vendors for specific performance, the 
plaintiffs not being prepared to make a title at the time appointed, the 
defendant gave them notice that he had paid the money into a bank, 
where it was not producing interest, and that he would not be answerable 
for interest. Afterwards he invested the money in the three per cent, 
consolidated Bank Annuities, when they were at 50, giving notice of that 
also to the plaintiffs, who returned no answer for two years and a half« 
when, the funds having risen to between 60 and 63, they signified their 
assent, and claimed the stock upon making out the title to the estate. 
The defendant, submitting to take the estate, insisted that the plaintiffs 



(A?) Binks ▼. Lord Rokeby* 2 Swanst 226. The luaal fonn of the order of reference u as 
follpws : — <* And it is ordered that it be referred to J—*- S— — , Esq., the Master to whom 
this cause stands referred, to enquire and state to the court whether the lands contracted to 
be sold to the said William Jones, John Williams, and William Gaunt, or any and which of 
them, or the hedges, fences, and gates upon them, or any and which of them haive sufibred 
ftoy and what deterioration, and if any, to what amount by unhusband-like and negligent 
management of the said estates, or any of them, since the respective dates of the said contracts 
mentioned." After this order has been obtained, the party claiming the compensation car- 
ries in the state of faots, and claims for sach deterioration, setting out the particulars of th« 
lands or other property purchased, as found by the Master, the date of the contract, and the 
particular charge of waste, neglect, or damage, ivhich the property has since sustained, and 
concluding with a claim of a specific sum as a remuneration for such loss. This requires to 
be supported by affidarits of persons cenversant with the particular property in question^ and 
who have known the nature of its former and present state and condition^ with a statement 
of the sum oiaimed, being in their judgment a &if and reasonable compensation for the 
damages sustained. For a very able precedeut of a report of this nature, see Behnet on the 
Maiter*s Office, App. p. 83. 

(i) Ferguson ▼. Tadman, 1 Sim* 533. 

(m) Child V. Lord Abingdon, 1 Veik Jan. 94 ; bm 4 Madd. 356. 

(n) Dyer y. Hargrave, 10 Yes. 610. (o) 13 Yes. Mil. 
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r **^afi 1 ^^^^ entitled only to the purchase-money, *with interest 
^ -' The plaintifis contended that the inviestment of the money 

amounted to a tender and appropriation. Sir W. Grant said, <<it does 
not appear to me that this has the nature of a tender. The intention was 
not; that the money was to be accepted, or that the defendant should 
part with it; for the conveyance was not ready. The money was to be 
paid over only when the conveyance was made: the purpose of deposit- 
ing the money was merely to stop interest. That is the only effect of 
the deposit, and that effect it would have had; that if the money was ready 
at the day, the defendant giving notice, which is required in some cases, 
and the vendor not being prepared to make a title, or a sufficient con- 
veyance, interest should not run from that time. But I never knew 
that a deposit had any other effect; that it imposed a liability or a respon- 
sibility upon the party to whom that notice was given; throwing upon 
him any risk as to the principal. The principal remains entirely at the 
risk of the party making the deposit. Suppose a loss had happened, and 
the defendant attempted to throw the loss upon the plaintiffs, could he 
do so? They would have said he gave them notice of a purpose and in- 
tention not theirs, but his own. They would have asked what business 
they had with his intention; what obligation, notice of what he resolved 
to do, could impose upon them? They would have said he could not 
impose upon them even the duty of dissuading him, and of stating the 
r *<)n7 1 consequences; all that is for him to judge of. It would, there- 
1- ^ fore, *have been absolutely impossible for him, if the stock 

had fallen, to throw the loss upon the plaintiffs; and the converse is a 
necessary consequence; that an advantage having arisen, it is impossible 
for them to claim the advantage. As the risk was his, the benefit also 
must be his." 

Where the purchaser pays into court a sum of money on account, and 
in part of the purchase-money, which is invested at the request of the 
vendor, it is the money of the vendor, who is to take the chance of the 
rise or fi^ll of the stocks. (j9) 

(2) 0/the Payment of the Purchctse-Money into Court. 

Until a very recent period the purchaser' was never called on to part 
with his purchase-money till the vendor was in a situation to make him 
a good conveyance of the estate; and accordingly the conveyance, and the 
payment of the purchase-money, were always contemporaneous acts. A 
variety of circumstances combined, however, towards the termination of 
the late war, to render it necessary for a court of equity to interpose, 
and take the money into its own custody in certain cases, although it 
could not then give the purchaser a conveyance of the estate. The prin- 
cipal cause was the great length of time to which it was possible for an 
r *^nft 1 unwilling or dishonest ^purchaser to protract the suit, and 
L J delay the completion of the contract. Purchases were made 

by land-jobbers, who had not the means of payment till they had re-sold; 

{p) Gell ▼. Wation, 2 Sim. and Sta. 402. 'Althougk not to atated in the report, it appeara 
that, in this caee, the money waa inveated at the r€que9t of the vendor* (Sir Edward 8ug- 
den'a Vend, and Patch. 614, 8th ed. ) 
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parties became purchasers, and afterwards, owing to some sudden change 
in the value of land or money, became desirous of getting rid of a bargain 
fairly entered into; the purchaser got into possession, sometimes with, 
sometimes without, or even against, the consent of the owner, and, by 
means of a Chancery suit, frequently kept the owner out of both his estate 
and the money for a long series of years, — a course of proceeding always 
harassing and unjust, and frequently ruinous to the vendor. The best 
remedy for such a state of things would have been a due abridgment of 
the duration of Chancery proceedings; but this being thought at that time 
impracticable, Lord Eldon interposed with another remedy: in cases 
where the purchaser had got into possession, controlling him if his con- 
duct was vexatious and dilatory, or if he had exercised acts of owner- 
ship, or was in insolvent circumatances, or likely to get out of the jurist 
diction, by ordering the purchase-money into court, or granting a ne 
exeat regno^ or setting an occupation rent according to the exigency of 
the case; the object being, on the one hand, to deprive the purchaser of 
all motive for needless delay, and on the other, to protect the interests of 
the, vendor; 

This practice, at first adopted very cautiously, and only on pressing 
occasions, and principally to meet the consequences of the dilatory char- 
acter of Chancery ^proceedings, has now become a very p *^f\% i 
general occurrence, and is oftentimes resorted to in cases ^ -* 

where its effect is to work considerable hardship to purchasers, owing to 
their entering into possession without taking due precaution to prevent 
its being considered an acceptance of title, and by committing trifling 
acts of ownership and waste, which are generally held by the court to 
have this effect 

The principles on which the court acts in cases of this description^ 
appear to be reducible to these considerations;— -that to entitle the vendor 
to call on the purchaser to pay his money into court, it must be quite 
clear on the one hand, that the vendor will be ultimately entitled to a 
decree, and iu such cases the purchase-money is ordered into court on 
the ground of its being an equitable debt; or on the other, there must be 
such circumstances in the situation or conduct of the purchaser, as may 
be sufficient to satisfy the court that the nooney is not secure in his hands> 
and then the court orders the money to be paid in for safe custody, tb 
abide the event of the suit To the former class of cases belong those in 
which a purchaser in possession has cut timber, — ^pulled down or made 
alterations in the buildings,— -entered into agreements for sale,— or done 
other acts of a similar description, — acts, which can only be considered 
as rightfully^ done, on the presumption, that he considered the estate as 
belonging \o himself. If these acts have been done after the abstracts 
were delivered, and the purchaser had become cognizant of the state of 
the title, the only inference 'that can be reasonably drawn - ^^«.^ , 
from them is this, that he had determined to accept such title •• ^ 

as was shown him. Under such circumstances it is clear, that the suit is 
substantially at an end; inasmuch as the taking possession under the 
agreement is a virtual affirmance of the contract, and the acts of owner- 
ship are an acceptance of the title. There is nothing more for the court 
to do, and it very properly puts an end to the only object the purchased 
can be supposed to contemplate in protracting the suit, by compelling 
him at once to pay his money into court 

n2 
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The other clasB of cases depend on different principles and give rise to 
more varied forms of relief, — because in them the object being to protect 
the vendor, this may be done by other means quite as effectually, as by 
ordering in the purchase-money. It is a strong measure to order in the 
purchase^money, when it is not clear that the sale must be ultimately 
completed; and therefore the court in such cases will adopt other expe- 
dients if they will be equally effective. The justice of the case may 
probably be satisfied by ordering the purchaser to elect between giving 
up possession and paying in the money, — by ordering him to pay an 
occupation rent to be fixed by the Master, unless the parties can agree 
as to its amount, — by appointing a Receiver and reserving or not, ac- 
cording t6 the exigency of the case, whether this shall be at the expense 
of the vendor or purchaser, — or by granting a writ of ne exeat regnOj 
when the vendor is likely to be prejudiced by th^ purchaser leaving the 

•^n 1 *country with a view to a permanent residence in foreign 
t *^ ^ J parts. The object contemplated by the court in all these 
cases, being simply the protection of the vendor, and consequently not 
going for this purpose beyond what the circumstances may actually ren- 
der necessary. 

In general mere possession by the purchaser under the contract, or 
consistently with it, does not entitle the vendor to have the purchase- 
money paid into court ;(7) it being the vendor's own fault that he let the 
purchaser into possession before he was sure that he could make a title, 
and without having provided for the payment of the purchase-money. 
Expressions do indeed frequently occur to the eSect, that a purchaser 
cannot retain both the land and his money ;(f) but they must always be 
considered with reference to the circumstances of each case where they 
are found, for there are many cases in which the court will leave him in 
possession of both; as when he enters on the premises under the ex- 
press t^rms of the agreement, or by the consent of the vendor, and has 
r *312 1 °^^ ^^^^ guilty of any misconduct ^in delaying the com- 
I- -* pletion of the contract, or in dealing improperly with the 

estate. 

There is, however, a class of cases in which possession alone, inde- 
^pendently of improper dealing with the estate, will be sufficient to in- 
duce the court to order in the purchase-money. These are — 1st, Where 
the possession has been obtained against the consent of the vendor, or 
without his privity,(*) — 2nd. Where the sale is under a decree of the 
court, and the purchaser takes possession; unless he entered with the ex- 
press consent of the court, he will be ordered to pay in his money. (/) 

Where the purchaser is in. possession consistently with the agree- 
ment, or with the vendor's permission, not dealing improperly with 

(9) Clarke ▼. Elliott, (Madd. 608;) Morgan v« 8haw, (2 Mer. 140.) 

(r^ Thus in Smith ▼. Lloyd, (I Madd. 83,) Sir T. Plainer is reported to say, <' The ven* 
dor m possession, ebjecting to the title, mast either pay the parchase-money into court, or 
give up possession." Principally, however, on the authority of Clarke ▼. Wilson, (16 Ves. 
316,) where similar language is used ; hot the true principle of the doctrine, was not then 
Tety clearly understood, and both these cases appear to have passed off without much dja< 
cussion, 

(«) Blackburn t. Stace, (6 Madd. 69.) 

(0 Anon. L. {. Hall, 16th July, 1816, Ma eked in Sir Edward Sugden'a Vend, and 
Porch,, p« 214, 8tbed. 
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the estate, but delaying the completion of the contract by objections^ 
the court will generally give him the option of paying in the money 
or giving up possession; but being in possession, making no objection 
to the title by his answer, and submitting to perform the contract^ he 
will be ordered to pay in his money. (u) 

Where the purchaser is in possession and exercising *acts ^ *q|q -i 
of ownership, it is perfectly immaterial under what circum- L •■ 

stances possession was taken, for, in such cases he will be compelled to 
pay in his money; and it does not seerti to be very material whether the 
effect of such acts be to prejudice or improve the estate; because in 
either case, the inference, which the court draws from them is, that the 
purchaser by such acts has treated the estate as his own; an inference 
quite as strongly supported by acts which improve, as by those which 
.deteriorate, the estate, (v) 

The principle on which the court proceeds, in cases where the pur- 
chaser has exercised acts of ownership^ is well explained by Lord El- 
don, who says, that ^' where possession is agreed to be delivered, with 
nothing more, if there is a dispute about the title, the vendor cannot 
come to secure the purchase-money; but, if the nature of the agree- 
ment be, that the purchaser is to enjoy the estate, such as it is, and he 
takes upon himself to alter the nature, or destroy part of the estate, he 
puts his possession under circumstances different from those, which his 
engagement required."(Mr) In other words, *he deals with \. *o\a t 
the estate, as if it were his own property; and having done t ^ 

acts, which could only be authorised on that supposition, the fair legal 
presumption is, that he intended to waive any objections there might 
be to the title. 

Where however, the purchaser is in possession under the agreement, 
and the delay in compfleting the contract has arisen from the inability of 
the vendor to make a title, the vendee it seems will not be ordered to 
pay his purchase-money into court. Thus in Gell v. Watson,(a?) where 
the bill was filed for specific performance by the vendor, the agreement 
bore date in December, 1809; part of the purchase-money was to be paid 
in on or before the month of February, the residue on the 20th No- 
vember following; and the purchaser was to be let into possession on 
the 25th of the intervening month of March. The defendant accord- 
ingly entered into possession, and exercised various acts of ownership^ 
such as making alterations, pulling down building^, erecting others, per- 
mitting a turnpike to be made through the estate, contracting to sell part 



(u) Back ▼. Lodge, 18 Ve& 450 ; in this case the sabject of sale was a coal-mine, and the 
purchaser in possessioni and working it ; Crutchley y. Jemingham, 2 Mer. 602, where the 
puicbaser by his answer stated that " he believed it might appear by the abstract, that the 
plaintifis were able to make a good title, but said that the title had not been approved by 
counsel, and therefore reserved the right of objecting,^' upon which Lord Eldon, on a motion 
for payment of the purchase-money, said, ** But the material circumstance was, that be had 
admitted a good title, insisting, nevertheless, that be had a right to object, the title not having 
been approved by counsel," bis Lordship, however, was of opinion, that, having admitted m> 
much, this was a sufficient ground for ordering the money into court. 

(v) But see Bramley ▼. Teal, (3 Madd. 219,) where a different conclusion is drawn as to 
the effect of acts which improve an estate. 

(w) Dixon V. Astley, 19 Yes. 564. (jc) 3 Madd. 225. 
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of it, and receiving part of the purchase-money. The title was not com- 
plete till the year ISIV, when it was made so by an Act of Parliament. 
On a motion for the purchaser to pay the purchase-money into court. 
Sir Thomas Plumer said, ^< here the possession was according to the 
agreement; the cause of possession without payment of the residue of 
r ^'^l^ 1 ^^^ purchase-money *is explained, inasmuch as the defend- 
■> -' ant was unable to get a good title. The defendant insists 

that the acts of ownership are not; to be construed as an acceptance of 
the title, and he is fortified in this defence by the vendor having thought 
it necessary to obtain an Act of Parliament/' On these grounds His 
Honour refused a motion for payment of the money, but without costs. 

The same reasoning which applies to the case where the vendor is un- 
able to make a good title will, with very little modification, apply to 
cases where he has neglected to do so; and, therefore, the court will not 
interfere, by ordering in the purchase-money, where it appears that the' 
vendor has been guilty of laches in perfecting the title. Thus in Fox 
V. Birch,(^) by articles, dated the 23rd June, 180S, it was agreed that 
the defendant should become the purchaser of certain estates; the ab- 
stract to be delivered on or before the 12th July, following. The bill 
alleged, that the defendant entered into possession under this agreement, 
that the abstract was delivered pursuant thereto, and that the title ap- 
pearing on such abstract was good. It appeared by the answer that the 
defendant was already in possession under a prior verbal agreement; 
that the abstract was delivered on the 10th June, 1814, to which the de- 
fendant took objections, which had not been removed; that the defendant 
had laid out ^3,000, in erecting buildings on the land, with a view to 
r *^ifi 1 ^^® occupation of both, *by which the possession of these 
I- -1 premites had become necessary to him, and that he had rea- 

son to believe the plaintiff could make a good title, by using proper dili- 
gence, although he had hitherto neglected so to do. On the coming in 
of tl^e answer, the plaintiff moved, that the purchase-money be paid 
into court; Lord Eldon said,.<^that although in the ordinary case of a 
purchaser being let into possession, he must be taken to have waived, or 
to have given reason to expect, that he will waive objections to the title; 
yet there is another class of cases in which the purchaser gets into pos- 
session by the courtesy of the vendor, when it must depend upon the 
particular circumstances of each case. Whether he shall be compelled to 
pay in his purchase-money before the completion of the title?" In the 
present case it was not denied that there was a degree of laches on the 
part of the vendor in making out his title, and for this reason his Lord* 
ship refused the motion. 

Where possession is taken under a mutual expectation, between the 
vendor and purchaser, of a good title being speedily made, and upQn an 
understanding that the latter shall not be called on for the purchase- 
money till a good title is made, and unexpected di£5culties afterwards 
spring up, which are a surprise upon both parties, the court will not 
make an absolute order on the purchaser to pay the money into court, 
because this is directly contrary to the terms of the contract; but on the 
other hand, the court " having always a great anxiety to take the money 

Or}lMer. 105. 
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irom the purchaser, when he has ^taken the estate out of the . 4^. . .. 
hands of the owner," will pursue a middle course, leaving ^ -' 

it in the discretion of the purchaser, either to pay the money in or give 
up possession of the estate ;(j;) for though it may not be just to call upon 
the purchaser to pay his money, he may be properly required to restore 
the land. He must do the one or the other, unless the vendor intended 
to trust him, — and that was their contract, — with the possession of the 
land, until he, the vendor, by making a conveyance of the estate, made 
out his title to the money. Thus in Morgan v. Shaw,(o) the agreement 
provided that the purchaser was to have possession of part of the pre- 
mises on the 2nd February, and of the residue on the 1st May, 1814; 
but that, if by reason of any obstacle (other than a defect of the title, 
which should not be cured by the vendor on or before the 25th Decem- 
ber, 1814,) the purchase was not completed on or before the 24th June, 
the defendant should pay interest on his purchase-money from that time, 
if the purchase was not completed through a defect of title the plaintiff 
was to return the deposit; the abstract and agreement to be laid before 
counsel on the part of the vendor and purchaser, and if such counsel 
should be of opinion that no good title could be made, the agreement to 
be void. The purchaser was accordingly let into possession, and the 
abstract laid before copnsel, who were of opinion that a good title could 
not be made. The defendant *sent to the plaintiff notice of ^ *qi q -i 
this, and that the agreement was consequently at an end on I- ^ 

the 20th December, 1814. The purchaser by his answer insisted that 
it was the intention of the parties in fixing the 25th of December, 1814, 
as the time for completing the title, that the agreement should fail, if not 
in that respect literally fulfilled; and a godd title, not having been made 
by that time, he submitted that he was wholly released from the agree- 
ment. After the bill was filed, the title was, by the defendant's consent, 
again submitted to counsel, but on an express stipulation that if not ap- 
proved, the agreement should be cancelled; and in May, 1815, a second 
opinion was given against the title. Subsequently to this, further evi- 
dence was furnished, and the plaintiff filed a supplemental bill, to which 
the defendant put in an answer, insisting on various acts of delay by the 
plaintiff in making out his title; that, in allowing a further opinion to 
be taken, he, the purchaser, had intended only to give reasonable time, 
and not to keep the contract always on foot; and that under the circum- 
stances, he was fully justified in refusing to complete the contract. The 
defendant had repeatedly offered, both before and after the second opin- 
ion was taken, tQ give up possession of the estate, and pay a fair rent for 
the time he had continued in possession. The plaintiff now moved for 
a reference to the Master, to inquire whether he could make a good title 
to the estate; and in case the defendant should refuse to consent to such 
reference, then that he might within a month pay the remainder of his 
*purchase-money into court. Lord Eldon refused the ap- p 4,t„. g -. 
plication, stating the rule of the court to be, "that if the ^ -■ 

agreement allowed possession to be taken before the purchase is com- 
pleted, the mere fact of possession is not a sufficient ground for making 
the order without further circumstances. In a case of this sort, where 
one of the parties insists that tfae^ bargain is at an end, it is against con- 

ix) Giteon T. Clarke, 1 Vm. & Bea. 500. (a) S Mer. 138. 
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science that he should be allowed to keep/ his purchase-inpney, and to 
retain possession also. But here the defendant took possession under a 
persuasion that the contract was capable of being completed; and, while 
it remains doubtful whether it cannot still be completed, and whether if 
it can, the defendant is not still bound by it, I cannot order the purchase* 
money to be paid into court, by a purchaser who is willing to give up 
possession/' 

So in Wickham v. Evered,(^) on a motion that the purchaser should 
pay the purchase-money into court, he being in possession and having 
exercised acts of ownership; it was insisted for the purchaser, that by the 
agreement the money was not to be paid till a good title could be made, 
and that defendant took possession under the assurance that the title waA 
pood; but no good title appeared on the abstract, and the defendant had 
insisted on the misrepresentation and want of title by his answer: The 
court said, << the defendant cannot keep possession of the estate and of 
r ^320 1 ^'^ purchase-money too. If he *elect to retain the posses- 
'- -^ sioo, let the purchase-money be paid in within a month, 

without prejudice to any question in the cause.'' 

In some cases of this kind, the emergency of the circumstances will be 
most conveniently met by an order on the purchaser to pay interest,(c) 
or by requiring him to pay an occupation rent. 

The fact of a necessary party to the conveyance being an infant, will 
not vary the. practice of the court, as to the payment of the purchase^ 
money, where the purchaser is in the possession and ownership of the 
estate under an agreement. Lord Eldon in a case of this kind, having 
refused to vary the previous order for the paytfient of the money into 
court on the ground of such infancy, said << it is strongly pressed that it 
is a hardship for a man to wait, perhaps, twenty years for his convey- 
ance, I agree that it is so, but that is the result of unavoidable circum* 
stances, and is not the fault pf any body; you cannot keep the estate and 
the money too."(£/) It seems, however, that this is the only case in 
which a purchaser, unable to get a complete conveyance of the legal estate 
from the vendor, will be compelled to part with his purchase-money* 
And, therefore, where the estate was copyhold limited for life, and then 
in remainder, and the remainder-man was abroad, not having surrendered, 
Lord Eldon refused the motion, saying, << that the court would struggle 
r *22l 1 ^^ S^^ ^over an objection to an application of this sort; but 
*- J if it be coupled with such a circumstance as that some time 

may elapse before the surrender or conveyance is got, it would hesitate 
before it made the order. In the case of an infant, the purchaser has no 
reason to complain; but in this case the court declares nothing upon its 
records, as in the case of infancy. The non-compliance with the con- 
ditions of sale may in this case annul the cpntract"(e) 

The foundation of the doctrine in these cases being the possession of 
the purchaser taken under the contract, it is clear that the principle does 
not distinctly apply, where the circumstances under which possession is 
taken are such, that it cannot be distinctly referred to the contract; as 
where the vendor and purchaser are tenants in common, the subjdct of 

ib) 4 Madd. 68. (e) GOaon ▼. Clarka, 1 Yw. k Bet. 600. 

(d) Bradshaw ▼. Bndshaw, 8 Mer. 493.^ 
ie) Noel ▼. Western, Coop. 140. 
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sale beiog Uie vendorV moietjr of thie estate, of which the rendee had 
been in poasession previous to the agreement for parchase^-^-^the court 
will not order in the purchase-money^ except in a case of gross exclusion. 
In Frcehody v. Perry ,(/) which arose under these circumstances^ the 
abstract had been delivered, and no objection taken to the title. The 
purchase stated by his answer that he had ever since the date and sign- 
ing of the agreement, as he had for a considerable time previous thereto, 
been in the possession of the said moiety, and received the rents and 
profits thereof, but had all along kept an account as between himself and 
the plaintiff, of *the rents and profits so received, and had at ^ ^jj^^^ ^ 
all times been, and then was, ready and willing to account ^ ^ 

with the plaintiff for such rents and profits. The Lord Chancellor, 
on appeal from the Vice Chaneellor, thought there was no foundation for 
the application, and refused the motion. So where a tenant purchases of 
his landlord, it seems to require a case of considerable misconduct on 
his part to induce the court to interpose in this way. In a case, how- 
ever, where the tenant, havhig articled for the purchase, approved the 
title, and caused a conveyance to be prepared, afterwards refused to com- 
plete, insisting on objections to the title by his answer, retaining posses- 
sion all the time, and when applied to for rent claiming to be purchaser, 
and when called Aipon for his purchase-money, claiming to be tenant, he 
was ordered to pay in the purchase-money within six weeks. (^) 

Where the purchaser is in partial possession, from which, however, he 
cannot be dislodged, ahd is in embarrassed circumstances, so that it is 
very doubtful whether he possess the means of paying the purchase-mo- 
ney into court, a receiver will be appointed, as the only available means 
of protecting the interests of all parties. Thus, in Hall v. JenkinsQn,(A) 
the answer ci the purchaser, admitting that he had partial possession of 
the premises^ but denying that full and complete possession was ever 
^given to him, and alleging^ among other things in support p ^^ . ^ 
of thi3, that a shepherd of the vendor's still continued to re- ^ J 

side on the preniises, contrary to his wishes, and that he, during such 
residence, had cut fire-wood, and done other aets of ownership, as the 
vendor's agent; and the purchaser admitting, also, by his answer, that 
he was in embarrassed circumstances, that his goods had been taken in 
execution, and that, to extricate himself from difficulties, he had put up 
the estate for sale by auction in the preceding November, but no bidders 
appeared; on a motion, supported by an affidavit, that since the plaintiff 
had filed his bill he had discovered that the purchaser was insolvent, and 
that all his real and personal estate (including the estate in question) were 
to be assigned and conveyed to trustees for the benefit of his creditors. 
Lord Eldon, on the grounds, <<that if the contract could be carried into 
execution, the vendor had a lien on the estate for the remainder of the 
purchase-tnooey;— that, if it could not be executed, the purchaser had a 
lien to the extetnt of the money paid by him on account of his purchase; 
that the purchaser wa3 insolvent; that by attempting to sell and convey 
the estate the title woijd be embarrassed; and, lastly, that the possession 
had never been a clear and exclusive possession of the purchaser, but a 
mixed possession of both," — granted a receiver. 

(/) Coop. 91. 

(ff) Walters v. Upton, Coop. 93 n. ; and see as to S. P. Bonner t« Johnstone, 1 Mer. 366. 

(A) 3 Yes. & Bea. 126. 
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Soy where both parties are desiroas of divesting themselves of the 
possession of the property, the court will sometimes grant a receiver: as 
r •S24 1 ^^ Boehm *v. Wood,(«) where the property consisted of 
I- -' buildings and ofiSces, on which it would be necessary to ef- 

fect insurances, and of ornamental grounds which required considerable 
expenditure and attention, — Lord Eldon, on the motion of the vendor, 
alleging that all the objections to the title had been answered, but that 
some time must elapse before the cause could be heard, ordered that a 
receiver should be appointed, although the purchaser denied that the ob« 
jections to the title had been answered; his Lordship, however, reserving 
the consideration of the question, at whose expense the receiver should be. 

And, lastly, when there is not a case strong enough to induce the court 
to order payment of the purchase-money, and where the purchase is of 
such a nature that the appointment of a receiver would not be a sufficient 
protection to the plaintiff, — as if the property have from accidental cir- 
cumstances become greatly depreciated, and the purchaser be likely to 
leave the country, — the court will interpose by granting a writ o(ne ex- 
eat regnoy as the only effectual means of protecting the vendor, and vin* 
dicating its own jur}8diction.(Ar) 

But the court will not grant a writ of ne exeat regno, unless it be 
quite clear that at the hearing it must decree a specific performance. 
Thus, in Morris v. M<Neil,(/) the purchaser had tajcen possession of the 
r *325 1 P^op^^tyy ^l^^ch was the subject of the ^contract, and . had 
^ ^ continued possession and received rents after the abstract 

was delivered: the purchaser who had been for some time resident at 
Boulogne, had then recently come to England and was about to return to 
France, when the plaintiff obtained a writ of ne exeat regno against him, 
marked for the amount of the purchase-money. On the motion to dis- 
charge the writ, it was contended in support of it, that the title had been 
accepted by the acts of the defendant; and even if this were not so, yet 
the court would not presume that a good title could not be made; and 
that if the writ ivere discharged the plaintiff would have no remedy, for 
it would be usel,i3ss to incur the expense of the proceedings which could 
never be made effectual; but Lord Eldon was of opinion that these con- 
siderations afforded no ground for the writ. <^ The facts of this case,'' 
said his Lordship, <<and the transactions between the parties do not go 
that length, which authorizes me to say that I cannot have a rational 
doubt whether there shall or shall not be a specific performance of the 
contract; and, unless the court can make it out to be quite clear that there 
must be a specific performance, it cannot grant the writ of ne exeat reg^ 
no* The writ must be discharged.^' 



It is immaterial for the purpose of an application to have the money 
paid into court, whether the possession be or be not admitted by the answer, 
r *d86 1 ^^ ^^ sufficient *if that fact be brought before the court by 
^ ^ affidavit, or admitted at the bar. Thus, in Burroughs v. Oak- 

ley,(m) when the plaintiff's bill contained an allegation as to the pur- 

(t) 2 Jac. & Walk. 236. (k) Boehm ▼. Wood, Tom. 332. 

(0 2 Rqss. 604 ; and aee Raynea ▼. Wise, 2 Mer. 472. 
(m) 1 Mer. 62 ; and lee Boothby ▼. Walker, 1 Madd. 197. 
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chaser having taken possessiony and the answer merely stated the agree- 
nnent but disputed the title, without admitting possession, on the vendor's 
affidavit of possession taken, and of a correspondence between him and 
the purchaser's solicitor, explaining away the objections to the title, and 
repeatedly calling on the purchaser to take the conveyance which had 
been prepared, without obtaining any satisfactory answer; Lord Eldon 
said, << that although there was no case in which the court had acted on 
affidavit, yet its interference may be justified by the circumstances. In 
this case the contract seemed in terms to comtemplate delay, yet that 
could only mean reasonable delay, and not such as could arise out of ob- 
stacles created by the purchaser himself: and, therefore, that this was a 
case in which the court would take the purchase-money into its own 
keeping.'^ 

In Blackmore v. Stace(n) the purchaser being in possession, and hav- 
ing obtained that possession without the consent or privity of the vendor, 
a motion was made before answer, that the purchaser be ordered to pay 
his money into court; it was objected that such order could not be made 
before answer, unless the defendant thought fit to file affida- ^ « . ^ 
vitsy so *as to bring the merits before the court, which in this *• J 

case he had not done. Sir J. Leach, in giving judgment, said, " It is 
not argued on the part of the defendant that the rule is, that as to the 
question whether a purchaser in possession shall or not pay his purchase- 
money into court, his answer is to be considered as the only evidence; 
but merely that the order shall not be made before answer, unless the 
defendant thinks fit to submit the merits of the case to the court by affi- 
davit. But if the case may be made against such a defendant by affidavit, 
it is difficult to find a principle why the plaintifi'is to wait for this relief 
until the defendant thinks fit to put in an answer, or why an option 
should.be given to such a defendant to meet, or to decline to meet, the 
case by affidavit. Neither can I find any authority fgr this proposition 
on the part of the defendant. In Burroughs v. Oakley(o) the defendant 
had put in an answer in the suit, but no answer as to the object of the 
motion; for the fact of the possession of the defendant was hot even 
stated in the bill, but was brought before the court by affidavit. In 
Dixon V. Astley(/?) there was no answer; and no such point was made. 
In Bonner v. Johnstone,(7) the Lord Chancellor declined to make the 
order; not because the defendant had not answered, but because the de- 
fendant was in possession as tenant at the time he e«itered into the con- 
tract of purchase, and his possession, therefore, not being derived from 
his character *of purchaser, formed no sufficient reason p *oqo -i 
why he should not retain his money until the contract was *- J 

completed. Here the defendant, in his character of purchaser, obtains 
the possession from the vendor's tenant, without the consent or privity 
of the vendor, and it is not reasonable that he should retain both the 
land, and the price of the land. He must pay his money into court. "(r) 

In general, however, the court will not grant the application before 
answer; nor, probably, in any case, unless where the purchaser has been 
guilty of unreasonable delay, and there have been clear acts of ownership. 

(n) 6 Madd. 69. (o) 1 Meriv. 52. 

(p) I Meriv. 133. (q) 1 Meriv. 36S. 

(r^ That a parahaier demarring to a bill for specific performance may neverthelegs bo or> 
^red to pay hit fpurcbase-money into court, aee BuUer t. Boughton, 3 Madd. 95. 

April, 1838—0 
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Where these acts have been committed, after the purchaser became 
aware of the state of the title, acts of a much slighter character will be 
sufficient to induce the court to aot;(«) as in Dixon v. Astley, where it 
appeared that the timber charged to have been cut down amounted to no 
more than an old ash tree (represented to have been very ornamental,) 
and a cherry-tree, and certain coppice-wood, cut and sold, which, how- 
ever, it appeared had arrived at maturity; yet Lord Eldon thought them 
sufficient to call for the interposition of the court, and accordingly or- 
dered in the purchase-money. 



After a contract for the purchase of an estate, the estate, in equity, 
belongs to the purchaser, the vendor being a trustee of the legal estate, 
r *32^ -| the purchaser a ^trustee of the purchase-money. If.acon- 
*- -' veyance of an estate be made to A, the purchase-money be- 

ing paid by B, then A is, in equity, a trustee of the estate for B; on the 
same principle, if the vendor convey the legal estate to the purchaser 
" prematurely,'' — to use Sir Thomas Clarke's expression, — that is to 
say before the purchase-money has been paid, the purchaser is a trustee 
of the estate for the vendor for the whole, or the residue of the purchase- 
money, according as the case may be. In other words to the extent of 
unpaid purchase-money, the vendor has a charge, or lien, as it is com- 
monly called, upon the estate. 

The doctrine in this simple case is perfectly clear, and admits of no 
misconception. Suppose, however, the purchaser pays part of the mo- 
ney, giving a note for the residue, which when payable is dishonored, 
or a bond which is never discharged, a question then arises whether he 
has a lien on the estate for the amount, or whether he is left to the Qiere 
personal security afforded by the note or bond. With respect to the efr 
feet of a promissory note, it has been long settled that it is to be con- 
sidered merely as a mode of payment, and that if the note be dis- 
honoured the vendor's lien remains. (/) It makes no difference that 
the note has been negotiated,(i/) or that the purchaser gives an accept- 
r *'^^n 1 ^"^^ ^^ himself and a third ^person, or by a third person 
^ ^ alone. Thus in Grant v. Mills,(t;) John Ogle having entered 

into an agreement to purchase a freehold estate from the plaintiff, by in- 
dentures of lease and release, dated the 20th and 21st April, 1804, in con- 
sideration of £3500 by Ogle paid as therein mentioned, the estate was 
conveyed to Ogle in fee. The consideration was not in point of fact 
paid pecuniis numeraiis but by bills drawn by Ogle at different dates, 
and accepted by him and his partner Walton, payable to the plaintiff's or- 
der. Ogle soon afterwards sold the estate for iS3500 to the defendant Mills, 
but of that sum only £1199 had been paid by him on the first of June, 
when Ogle and Walton became bankrupt. A bill was filed insisting 
that the plaintiff was entitled to the sum of dg2301 remaining unpaid by 
Mills, with interest at 5 per cent., prayed a declaration accordingly, or 

(«) 1 Mer. 134 ; and see Bonner v.'Johnston, 1 Mer. 379. 

(0 Gibbons ▼. Baddall, 3 Eq. Ca. Ab. 682. n. (b) to (D ;) ex parte Peake, 1 Madd. 346. 
And see Oxenham y. Esdaile, 3 You. & Jerv. 262. 

(tt) Ex parte Loaring, 2 Rose, 79, where Lord Eldon expresses a wish ** that this species 
of lien had never subsisted/' 

(v) 2 Ves. and Bea. 306. 
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otherwise that the same might be paid by Mills towards payment of the 
bills of exchange. Tiie Master of the Rolls, Sir William Grant, ob- 
served as follows: — ^^ it is said that by taking bills accepted by the part- 
nership, in which the purchaser was a partner, the vendor has got the 
security of a third person^ viz. the other partner, whjch must be con- 
sidered as a substitution for the lien. What may be the effect of a security, 
properly so denominated, of a third person, has never I believe been 
absolutely determined; but I perfectly concur in the opinion expressed by 
Lord Redesdale, in Hughes v. Kearney,(t£7) that *Bills of ^ *q<2i i 
Exchange are to be considered not as a security, but merely ^ ^ 

as a mode of payment. That is obvious from attending to the nature of 
a Bill of Exchange. It is an order by the drawer for the payment of 
money, which he has in the hands of the drawee, to the holder of that 
bill. The acceptor, by his acceptance, acknowledges that he has money 
belonging to the drawer in his hands; and engages to have that money 
forthcoming, according to the requisition of the bill. The acceptor is 
never considered as a surety for the debt of another. By accepting he 
admits himself to be a debtor to the drawer. The subject of the bill is, 
in contemplation of law, the drawer's own money, which he authorizes the 
creditor to receive, instead of receiving it himself, and afterwards hand- 
ing it over tosuch creditor. My opinion is clearly that there is no 
waiver of the lien by taking bills, and therefore the plaintiff is entitled 
to whatever part of the purchase-money remains in the hands of Mills. 
If there is any dispute as to the amount, it must be ascertained by refer- 
ence to the Master.'' 

With respect, however, to a bond, it was held by Lord Bathurst, in 
Fawell V. Heelis,(a7) that though it was not actually paid, yet the vendor 
had by taking it departed with his lien. It is needless to examine into 
the ground of his Lordship's decision, as it has never been mentioned 
without observations impeaching its soundness, and has long been vir- 
tually over-ruled; *it being now clearly settled, that the ven-* p ^^„ , 
dor taking a bond or covenant, does not discharge his I- -I 

lien.fy) 

There is^a class of cases where the purchaser gives a collateral secu^ 
rity, paying, for instance, part of the money, and giving a mortgage on 
another estate for the residue. If the mortgage security should ulti- 
mately become deficient, does the vendor retain his lien on the estate 
sold for the deficiency? It seems at one time to have been thought that 
the lien was gone. In Nairn v. Prowse,(z) Sir William Grant, after 
adverting to the effect of a note or bond, proceeds thus — ^^ but if the se- 
curity be totally distinct and independent, will it not then become a case 
of substitution for the lien instead of a credit given because of the 
lien ? Suppose a mortgage was made upon another estate of the ven- 

(w)l Sch. &Lef. 136. 

(jc)Amb.724. 

(y) Mackfeih ▼. Symmona, 15 Vas. 337, 388» where the cases establiahiDg the point are 
collected and commented on by Lord Kldon. And see Saunders ▼. Leslie, (2 Ball. 6l Bea. 
514,) where Lord Manners held, that a bond given by the owner of an estate to a person 
entitled to the benefit of a charge upon it, was no waiver of the charge, and that in such a 
case the onus probatuH lies i^on the owner of the estate, not on the person entitled to the 
charge. 

(z) 6 Ves. 760. 
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dee, will equity at the same time give him what is in effect a mortgage 
upon the estate he sold, the obvious intention of burthening one estate, 
being that the other shall remain free and unincumbered? Though in 
that ease the vendor would be a creditor if the mortgage proved defi- 
cient, yet he would not be a creditor by lien upon the estate he had con- 
veyed away.'*. 

r *333 1 Assuming the truth of this principle, he proceeded *to 
I- ^ Apply ^^^ s^ct upon it on the circumstances of the case be- 

fore him. The facts, so far as they bear upon this question were as fol- 
lows: — Michell, one of the defendants, was seised in fee of estates in 
Somersetshire, and possessed of leasehold premises for terms of 99 years, 
determinable on lives, and by indenture dated the 5th June, 1795, Mich- 
ell agreed to convey to Maurice Lloyd, his heirs, executors, &c., the 
said estate, on, or before, the 24th June instant, and Lloyd agreed that 
in consideration of such conveyance, he would on ^ or before the said 
24th June, transfer into the name of the said defendants so much long 
annuities as would produce the sum of j6100 per annum^ with the divi- 
dends due thereon; and in case the average selling price of long annui- 
ties should not rise within two years, so that the stock so to be trans- 
ferred might be sold for J82,200, Lloyd, his executors, &c., would pay to 
the defendant the sum of j62,200, od receiving from him a re-transfer of 
the said annuities; provided it should ^e at the option of Lloyd at any 
time, within the two years, to pay defendant so much money as with the 
then selling price of such long annuities, would produce dS2,200. The 
estates were conveyed and assigned accordingly, and a receipt for the 
consideration money endorsed on the back of the conveyance of the 
freehold estates, and the title deeds were delivered to Lloyd. By an 
indenture, dated the 3 1st July, 1795, reciting the articles of the 5th June, 
and the conveyance, and that Lloyd had transferred the long annuities, 
r *334 1 *^^ covenanted, according to the provisions of the former 
^ ^ articles, that in case the average price of the long annuities 

should not rise within two years so that the stock so transferred might 
be sold for j82,200, he would pay the £2fi00 on receiving a transfer of 
the annuities, subject nevertheless to a proviso empowering Lloyd to 
demand from the defendant a transfer of the said annuities, on payment 
of the jS2,200 to him; and the defendant covenanted to transfer on pay- 
ment of that sum. Lloyd did not, during bis life, propose to pay the 
dg9,20O, and the stock did not rise within the two years, so that it could 
not be sold for that sum. Lloyd died insolvent, having previously mort- 
gaged these estates to Nairn for d82,000. Shortly after Lloyd's death, 
Michell sold the long annuities for j£l,481, and now claimed a lien on 
the estate for the residue of the purchase-money. The question was, 
whether having taken a security for the purchase-ononey of the estate he 
sold to Lloyd, he could have a lien on the estate as vendor? Sir W. 
Grant, after laying down the doctrine already cited, with regard to the 
effect of a collateral mortgage security, and applying it to this case, held 
that the lien was gone. Having assumed, in conformity with this die- 
turn that taking a collateral mortgage-security for part of the purchase, 
money, would extinguish the lien, he reasons this case as follows: ^< the 
same rule must hold with regard to any other pledge for the purchase- 
money. In this case, the vendor tru^sls to no personal security of the 
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yendee, but gets possession *of a long annuity of dSlOO a- ^ ^^^k i 
year, which, according to the rise or fall of stock, might or '- "^ -1 
might not be sufficient for the purchase-money. He has, therefore, an 
absolute security in his hands, not the personal security of the vendee. 
Could the vendee have any motives for parting with his stock, but to 
have the absolute dominion over the land? It is impossible it could be 
intended that he should have this double security, an equitable mortgage 
and a pledge, which latter, if the stock should rise a little, would be 
amply sufficient to answer the purchase-money.^' 

Lord Eldon' has very justly observecl,(a) that '<in the case of Bond 
V. Kent,(i) where the estate sold was mortgaged for part of the money, 
and a note taken for the rest/' there was strong negative evidence that 
the vendor was not intended to be a mortgagee for the rest The case 
put by the Master of the Rolls in Nairn v. Prowse,(c) of a mortgage 
upon another estate, also afforded strong, perhaps not quite conclusive, 
evidence against the lien; considering the value of the mortgaged es- 
tate, in general much more than the amount of the.money. It does not^ 
however, appear to me a violent conclusion as between vendor and ven- 
dee, that, notwithstanding a mortgage, the lien should subsist. The 
principle has been carried this length, that the lien exists; ^ monc i 
^unless an intention, and a manifest intentiQn, that it shall *- ^ 

not exist, appears.'' 

According to this reasoning, the effect of granting a mortgage on 
another estate has not, necessarily, that effect which Sir W. Grant has 
ascribed to it, — and as his decision in Nairn v. Prowse goes entirely 
upon the assumption of that principle, it is not quite clear, perhaps, that 
it is sustainable. The true question in that case would have been, whe- 
ther it was the intention of the vendor to accept the long annuities ab- 
solutely in lieu of the purchase-money, or to take them merely as a 
mode of payment to the extent of their value, considering that he was 
still entitled to have the deficiency made good? On a careful considera- 
tion of the facts there will be found to be no inconsiderable ground for 
thinking the latter to be the true inference from the circumstances of the 
case, and if so, it may be very questionable whether Sir W. Grant came 
to a right conclusion. That Lord Eldon would have come to a different 
conclusion upon this case is sufficiently obvious, from the language he 
has used in respect of it in various places, but particularly in Mackreth 
V. Symmons. Speaking with reference to Sir W. Grant's judgment, he 
there observes that <* it must not be understood that a mortgage taken, 
is to be considered as conclusive ground for the inference, that a lien was 
not intended, as I could put many instances that the mortgage of another 
estate for the purchase-money, ^would not be decisive evi- ^ «qq7 i 
denceof an intention to give up the lien; though in the or* *- ^ 

dinary case a man has always greater security for his money upon a 
mortgage, than value for his money upon a purchase; and the question 
must be whether under the circumstances of that particular case, attend* 
ing to the worth of that very mortgage, the inference arises. In the 
instance of a pledge of stock, does it necessarily follow, that the vendor 
consulting the convenience of the purchaser, by permitting him to have 

(a) Mackreth t. SymmoM, 15 Vef, 340. (6) 2 Vern. 281. 

(c) 6 Voi. 760. 

02 
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the chance of the benefit^ therefore gives up the lien which he has? 
Under all the circumstances of that case the judgment o( the Master of 
the Rolls was satisfied that the conclusion did follow; but the doctrine 
9S to taking a mortgage or a pledge, would be carried too far if it is un- 
derstood as applicable to all cases, that a man taking one pledge there- 
fore necessarily gives up another, which must I think be laid down upon 
the circumstances of each case rather than universally.'' 

It is scarcely necessary to add, that Lord Eldon has in these observa- 
tions, clearly intimated the weak points of Sir W. Grant's argument, 
namely — first, the assumption of a principle which is no where estab- 
lished; and, secondly, a conclusion of fact imperfectly, if not errone- 
ously, drawn from the circumstances of the case. 

The nature of the vendor's lien was certainly not at th^t day iinder- 
stoodJn the same light in which it is now viewed. It seems to have 
r *338 1 ^^^^ thought that the nature of the security was the ^crite- 
^ ^ rion whether the lien was abandoned? And, on this princi- 

ple, a promissory note, being so manifestly a mere mode- of payment, 
was held not to be so. A bond, however, being not so obviously a mere 
mode of payment, was placed by Lord Bathurst in the other category, 
and considered as offering conclusive evidence of the abandonment of 
the lien. This, by degrees, was discovered not to be so clear a point, 
as it had originally been thought, and before the case of Nairn v. Prowse, 
which we have been ponsidering, it was abandoned. In that case the 
court went a step farther, and it was boldly laid down, that, though a 
bond could not be deemed conclusive evidence of abandonment, at all 
events a mortgage security on another estate would be so. Lord Eldon, 
as we have seen, put an end to, or, at all events, threw considerable 
doubts on this notion in Mackreth v. Symmons, and at length it may 
now be stated as the true doctrine, that whether the lien be, or be not, 
abandoned is a question of fact depending on the intention of the par- 
ties, and not on the form of the instrument, or the mode by which the 
unpaid purchase-money is secured; — that neither a note or a collateral 
mortgage security is in itself conclusive evidence of the abandonment, 
— that a note tnay be as complete an abandonment, as a mortgage,— rbut 
that whether the one or the other be so, is a mere question of intention 
between the parties, to be collected from the nature of the transaction, 
r *339 1^^"^ ^^^ circumstances of the case. It is, in short, a mere 
J *matter of contract, and it lies on the purchaser to show 
that the vendor, by accepting a note, a bond, or a collateral security, 
meant thereby to abandon his equitable lien on the estate,— on the 
ground that this equitable lien results from a principle of law, the bene- 
fit of which can only be waived by an agreement for that purpose, it 
being for the purchaser, in the absence of any written stipulation, to 
educe from the circumstances clear demonstration that there was such 
an agreement.(£f) 

In Capper v. Spotti8vvoode,(e) part of the purchase-money was paid, 
and the residue secured by the bond of the purchaser and a re-convey- 
ance of part of the estate.. The nature of this transaction certainly leads 
very strongly to the inference, that the vendor meant to rely upon the 
bond, and the mortgage for the unpaid part of the purchase-money: the 

(d) Hughes v, Kearney, 1 Scb. 6c Lef. 135. (e) TamU Rep. 21. 
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presumption may be considered so strong that it ought not to be rebutted 
by any thing short of direct evidence; and Sir J» Leach accordingly held 
that the vendor was not entitled to a lien on the whole estate. 

Where a purchaser dies before the completion of the contract, and be- 
fore the whole of the purchase-money has been paid, the court will not 
decree that he has a lien on the estate for the purchase-money unpaid, 
but will direct a reference to take an account of the personal estate of the 
purchaser, and to ascertain *the clear residue of it applicable p «q4a i 
to the payment of the purchase-money, with a declaration, ^ ^ 

that if it be insuflScient, the vendor shall be entitled to a lien to the ex- 
tent of this deficiency. (/) 

The difficulties growing out of the state of the law on this subject are 
well illustrated by the contradictory decisions made on the successive 
re-hearings in the late case of Winter v. Lord An8on.(^) Wihter being 
seised of certain freehold and copyhold estates in Somersetshire, by arti- 
cles dated the 16th of June, 1814, agreed to convey and surrender the 
same to Mousley, in fee, free from all incumbrances; and Mousley agreed 
to pay to Winter, on the 29th September, then next ensuing, and pn the 
execution of the conveyance, and completion of the surrender, the sum 
o{£75 per acre, the quantity to be ascertained by a person therein named: 
and it was further agreed — << That the amount ot such consideration- 
money shall be secured by the bond of the said William Mousley unto 

^ the said William Winter, with interest at £4 per cent per annum, and 
shall remain so secured during the life of the said William Winter, on 
the regular payment of such interest as aforesaid." *The p ^^t... , 
purchase-money was found to amount to £1,485, being £576 ■- ^ 

for the freehold, and JS909 for the copyhold. The freehold part was 
duly conveyed by indentures of lease and release of the 2Sth and 29th 
September, in consider^ftion of £576, therein expressed tO be paid, and 
a receipt for the amount indorsed on the release. On the 1st October 
following the copyholds were surrendered to Mousley in fee simple, and 

' the surrender was expressed to be in consideration of dS909, paid by 
Mousley to Winter, the receipt whereof Winter thereby acknowledged. 
The sum of £435 was the only part of the purchase-money actually paid; 
Mousley giving a bond for the payment of i)l,ObQ, the residue thereof, 
within twelve months after Winter's decease, with interest. Mousley 
was let into possession, and after mortgaging the estate, became bank- 

' rupt, and the estate was sold by the assignees to Lord Anson, who was 
allowed to retain j61,2Q0 as an indemnity against the lien which Winter 
claimed. On a bill filed by Winter against the bankrupt, his assignees, 
and Lord Anson, it was at the hearing referred to the Master, to enquire 
Whether it had been agreed between Winter and Mousley, that Winter 
should accept the bond in payment of so much of the purchase-money, 
and that there should be no lien upon the estate in respect of it? The 
Master, by his Report, stated that he found no such agreement, but he 

(/) Topham t. Constantine^ Taml. Rep^ *35. 

Iff) On the first hearing it was decided that the ▼endor's lien was a subsistiDg charge, 
(Sir Edward Sogden's Vend, and Purch. p. 552, n« 8th e<i.$) on a re-bearing, th» substance 
of which is stated m the text, it was decided the other way, and the lien was held not to exist, 
(1 Sim. and Sta. 434.) On appeal to Lord Eldon, this decision was reversed, from which 
reversal there waa an appeal to the Lords, which I have been informed was ultimatelljr with- 
drawn. 
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found by the depositions of one of the witnesses, taken on cros»-iDterro- 
gfttories on the part of the defendants, being the party vi^ho proposed the 

r *342 1 *R^®®"^®"*> ^^ Winter^s attorney; *that in or about a week 
*- ^ a^er the agreement, bearing date the 16th June> 1814, had 

been made, and previously to the execution of the said bond, he, in con- 
versation with the said William Winter, pointed out to him the impru- 
dence of trusting to the personal security alone of the said William 
Moustey for the payment of the said purchase-money. And the said 
Francis Sharrett told the said William Winter that he the said Francis 
Sharrett knew that the said William Mousley was concerned in extensive 
trade and speculations, and had borrowed money. And the said Francis 
Sharrett strongly urged the said William Winter to have a mortgage for 
the purchase-money, and told him that he the said Francis Sharrett 
thought there would be considerable danger in taking a bond only; but 
the said William Winter replied that the bond would t)e a sufficient se- 
curity, and that he had no doubt if the said William Mousley outlived 
him, the bond would be paid; and that he should be satisfied to take the 
said William Mousley's personal security.'' Upon this state of facts Sir 
J. Leach, V. C, held that the lien was discharged, on grounds the sound- 
ness of which, as will appear on examination, are questionable. " In 
ordinary cases,'' said His Honour, <* where the conveyance expresses 
contrary t6 the fact that the purchase-money is paid, there, though the 
estate passes at law by the conveyance, it does not pass in equity until 
the actual payment of the price; until the vendor has received that con- 
sideration for which it appears by the deed he contracted to part with 
r *<14<? 1 '^is estate. Suppose it *had been expressed in this convey- 
«■ J ance, that the price was not to be paid until the death of the 

vendor, ^nd there had been a covenant on the part of the purchaser then 
to pay the amount, and to pay the interest in the mean time, could it 
then have been said that it appeared by this deed that the vendor had 
contracted not to part with his estate until the actual payment of the 
price? Would it not rather have been the true effect of the language of 
the conveyance in such case, that the vendor had contracted to part with 
his estate presently; not in consideration of the actual immediate pay- 
ment of the price, but in consideration of the covenant for the future 
payment of that sum with interim interest, and that having therefore the 
covenant, which was the consideration bargained for, the estate must 
pass by the conveyance in equity as well as at law. Now although it is 
not expressed in this conveyance, that the price was not to be paid until 
the death of the vendor, yet such was in fact the actual agreement, and 
substantial dealing of the parties, and the language of the conveyance to 
the contrary is the mere result of the common form; and the question 
comes to this, whether the court is concluded by the form of the deed 
from entering into the truth of the case. Ifthe language of the deed is 
to prevail in this case, then the price is to be taken as actually paid, for 
so it is expressed in the deed. It is the vendor, therefore, who in the 
first place attempts to raise an equity against the allegations of the deed; 
♦"id^ 1 *"^ ^^ ^^® vendor be permitted to repel the effect of the deed, 
L J by *showiqg that the price was not paid, it must necessarily 

follow that the vendee must be at liberty to disclose the v^rhole truth, 
and to explain the reason why that payment was not paid. I consider, 
tjherefore, that the case is in principle the same as if the conveyance had 
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stated the real contract of the parties, and that by the effect of that con- 
tract, the vendor agreed to part with his estate, in consideration of the 
bond for the future payment of the price; and that when such bond was 
exeeuted, the estate passed to the vendee in equity as well as at law." 

It will be at once remarked that this judgment assumes the very fact, 
upon which the question turns, — it being taken for granted, that the real 
contract was an agreement by the vendor to part with the estate, in con- 
sideration of the bond for the future payment of the price. If this were 
so, it requires not the iiigenious reasoning which is here advanced, to 
lead to the conclusion at which His Honour arrived, for it follows as 
matter of course. It is submitted that, the real question in this case was. 
Whether from the dealing between the parties, such an agreement could 
be conclusively implied? The Master states in his report that he found 
no express agreement. He then proceeds to state the substance of a con- 
versation between the vendor and his solicitor previous to the execution 
of the bond, leaving it to the court^ to draw the inference; and it would 
seem, that the only point which the court had to consider was, whether 
this conversation implied an intention on the part of the ^ «q45 i 
^vendor to waive his lien? If so, the lien was gone, other- *- ^ 

wise not This point, however, the court did not«toach. Whether in 
point of fact, the decree was right or wrong, is a matter upon which it 
is unnecessary to express any opinion. Upon appeal, however, to Lord 
£ldon, the decision was reversed, and from that there was an appeal to 
the House of Lords, which was ultimately withdrawn, leaving, therefore, 
the reversal of Sir J. Leach's judgment, as the sound law to be inferred 
from the circumstances of this case. 



The vendor's lien extends to all persons claiming under him with 
notice that the money was not paid. (A) Lord Eldon, after stating this 
point to be clearly settled,(e) proceeds thus — " I do not hesitate to say, 
that if I had found no authority that the lien would attach upon a third 
person having notice, I should have had no difficulty in deciding that 
upon principle, as I cannot perceive the difference between this species 
of lien, and other equities, by which third persons having notice are 
bound. In the case of a conveyance to B., the money being paid by A., 
B. is a trustee, and C. taking from him, and having notice of the payment 
by A., would also be a trustee." 

Whether the vendor's lien shall prevail for the benefit of third persons; 
in other words, whether it shall be marshalled for the benefit of creditors 
or *legatees for instance, was formerly a question much dis- - iniAtt i 
cussed, and, owing to certain contradictory decisions and 1- ^ ' 

dictaf was involved in great obscurity and uncertainty ;(Ar) but the general 

(A) Eltiot T. Edwards, d Bos. and Pull. 181. (s) Msckreth ▼. Symmous, 15 Yes. 849. 

(h) A coDciM itatement of the leading caaes on the point may not be altogedier usetest. 

The first leading authority on the subject of marshalling, is Coppin ▼. Coppin, (3 P. W. 
891.) There the parchased estate was not devised by the parehaser, bat descended to his 
heir,, and the question was between the heir and legatees, and the court refused to marshal 
the assets in their faTour,— a decision with respect to which Lord Eldon, (Mackreth ▼. Sym- 
mons, 16 Ves. 344,) has said that in it " the doctrine of Pollexfen ▼. Moore, as to marshalling, 
was practically, though I doubt whether it ought to have been, admitted." 

In Pollexfen ▼. Moore, (3 Atk. 278,) Lord Hardwicke is reported to have stated, that the 
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r *S47 1 ^^^ obvious leaning *of judges of late years, and the recent 
^ -' decision of Sir J. Leach, in Selby v. Selbyy(/) in conformity 

r *348 1 ^i^h^h^^^^B°^°&h^^^^^l^"g^h^^^^®qu^^^ion Virtually at 
^ ^ rest. In that case Thos. Selby had, in his life-time, con* 

tcacted to purchase certain tithes for the sum of J8900, and had thereupon 
paid the sum of £90 by way of deposit The purchase was not com- 
pleted at the time of his death, but was afterwards completed under an 
order of the court made in this suit, and the remainder of his purchase- 
money was paid out of his personal estate. The testator had made his 
will prior to the contract, whereby be devised all his real estates in man- 
ner therein mentioned, and after the making of the cbntract he repub- 
lished his will^ so that his equitable interest in the purchased tithes passed 
thereby. The question was, Whether, there being a deficiency of the 
testator's personal estate to pay his simple contract debts, the assets were 
so to be marshalled that to the extent to which the personal estate had 
been applied in payment of the residue of the purchase-money for the 
tithes, the simple contract creditors were entitled to the advantage of the 
lien which the vendor of the tithe had upon the property so contracted 
to be sold by him? Sir John Leach, after a very clear examination of 
the cases on the subject, held that the vendor's equity ought to be mar- 
lien of a vendor doei not preTail for the benefit of a third penon; yet his decree was, that a 
legatee in that case was entitled to the benefit of such lien. Many attempts have been made 
to reconcile his dictum with the decree, but none of them with any great success ; Sir Edward 
Sugden's is probably the most ingenious (Vend, and Parch. 660, 8th ed.,) but his explana- 
tion and the ** important distinction" he derives from it, (ibid, p. 563,) are equally uatenable, 
and desenring of consideration only for their ingenuity. In reference to this case. Sir W. 
Grant, in Trimmer y. Bayne, (9 Ves. 211,) says, '*that is a very obscure report, and it has 
perplexed me very much formerly." In Mackreth ▼. Symmons, (15 Ves. 345,) Lord Eldon 
observes, *' that if Lord Hardwicke's meaning be, that he should follow the case of Coppin t. 
Coppin, and that if the vendor exhausts the personal assets, the legatee of the purchaser 
should not come upon the estate, there is great difficulty in applying the principle, as it would 
then be in the power of the vendor to administer the assets as he plea8e8,*>haviDg a lien 
upon the real estate, to exhaust the personal assets and disappoint the creditors, who if he 
had resorted to his lien, would have been satisfied, and in that case with reference to the 
principle, the case is anomalous." In the last case, Selby v. Selby, (9 Russ. 338,) Sir J. 
Leach says, "many observations have in subsequent cases been made, with a view to. recon- 
cile the dictum and decree of Lord Hardwicke. but I must admit without success." 

In the case of Trimmer v. Bayne, (9 Ves. 209,) Sir W. Grant; after referring to Uie dictum 
of Lord Hardwicke, and stating that he hadl>een much perplexed by that case, comes to a 
conclusion directly opposed to it, and expressly states that the lien of a purchaser is within 
the common principle of marshalling assets ; that a person having power to resort to two 
funds, shall not by his election disappoint another, having one fund only. The purchased 
estate in that case had descended to the heir, and the contest was between him and the lega- 
tees. (4 Russ. 339, n.) 

The case of Headiey v. Redhead, (Coop. 50,) is very imperfectly reported ; it wak, how- 
ever, the case of m devise of the purchased estate^ and it appears that Sir William Grant 
meant to confirm the general principle as to marshalling, which he had stated in Trimmer 
V. Bayne. In Austen v. Halsey, (6 Ves. 475,) an estate contracted to be purchased was 
devised, and a question was made whether the legatees would, to the extent of the vendor's 
lien, be paid out of the purchased estate. Lord Eldon is reported to have stated «' that the 
cases of marshalling seem to have gone this length, that where there is a charge upon an 
estate descended, a legatee shall stand ill the place of a person having that charge, and re- 
sorting to the personal estase; but that there was a difference in marshalling between an 
estate descended, and an estate devised, and that it might be found difficult for Uie. legatees to 
work out their payment by that circuity." In that case, however, there turned out to be a 
personal fund for payment of the legacy, and Lord Eldon expressly, disclaimed giving his 
opinion upon the point. 

(/) 4 Russi 336. 
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shalkd in favour of the creditors: ^ I confess/' said his Honour^ ** I am 
unable to discover upon what principle Lord Hardwicke's dictum^ that 
the lien of a vendor is not to prevail for the benefit of a third person, is 
to be supported, — why, in this case alone, an exception is to be made to 
the equitable rule, that he who has power to resort to two funds shall 
not, by his election, *altogether disappoint another person ^ *^a(\ i 
who has power to resort to one fund only? I concur en- *- •' 

tirely, therefore, with the expressed opinion of Sir Wm. Grant, in Trim-^ 
mer v. Bayne; and it may fairly be observed, that what Lord Eldon 
has stated in Austen v. Halsey affords the inference, that the vendor's 
lien is subject to the general principle of marshalling. Here the ques* 
tion is between devisees of the purchased estate and simple contract cred- 
itors, and the established rule being that simple contract creditors are, as 
against a devisee, to stand in the place of specialty creditors who have 
exhausted the personal assets, because the specialty creditors had the 
two funds of real and personal estate to resort to,->-so the simple contract 
creditors here are entitled to stand in the place of the vendor against the 
devisees, because the vendor has equally a charge upon the double fund 
of real and personal estate." 

This decision, it will be observed, extends only to the right of credi- 
tors to have the vendor^s lien marshalled, and leaves undecided the ques- 
tion as to legatees having a similar right. Nevertheless it is to be 
remarked that the leaning of the Learned Judge who decided this point 
seems strongly in favour of the existence of such a right, observing at the 
conclusion of his judgment, << that if the charge of the vendor is to be 
considered in the same manner as if it were secured by mortgage, then 
a pecuniary legatee would have the same benefit from the vendor's lien; 
it being now the settled law of the court, that if the *real p ^oi\c\ n 
estate devised be subject to a mortgage, and the mortgagee ^ ^ 

exhaust the personal assets, a pecuniary legatee shall stand in the place 
of the mortgagee upon the devised estate. The present case, however, 
does not call for a decision on that point." Having regard to this con- 
sideration, — ^to the general current of the dicta^ — to the fact that there 
is no principle or reason in support ofthe creditor's right to have the ven- 
dor's lien marshalled, which is not equally applicable to legatees, — it 
may be submitted as tolerably certain, that whenever the point comes 
directly before the court, it will be decided that the legatees, in respect 
of marshalling the vendor's lien, 3tand in the same situation as creditors. 

It is a settled principle that assets shall not be marshalled in favour 
of a charity. It follows, therefore, that the vendor's lien will not be 
marshalled for this purpose. If direct authority be wanting, it will prob- 
ably be found that a decision of the point is involved in the judgment of 
Sir J. Leach, in Harrison v. Harrison.(f7i) 

(3) Of Costs. 

Costs at law abide the event of the action. This, though primd facie 
the rule also in equity, is subject at all times to be modified by the dis- 
cretion of the court according to the circumstances of the case; therefore 

(m) 1 Raa«. & My be, 71 ; S. G. Tamlyn's Rep. 373. 
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r *35l 1 '^ ^^^ ^^^'^' '^^ ^ ^^^^ ^^^ specific perforinancey *being bad, 
I- ^ only makes a primd fade case for costs, in many cases cir- 

cumstances outweigh that''(n) And Lord Eldon, adverting to the 
same question in Vancouver v. Bliss, (o) says, <<asto the question of 
costs upon a suit in equity for the specific performance of an agreement, 
if there is any rule, that the person who fails shall pay costs, it is new to 
me. Ithinkyinsuchasuithewho fails is/?rtmdy!icte,tobe taken to bethe 
person liable to costs upon principles both of morality and justice; and 
those parties, who depend upon circumstances to govern the discretion of 
the court in withholding the costs, have it imposed upon them to show the 
existence of those circumstances in a sufficient degree to cut down the 
primd fade claim of costs." 

A rule so general in its terms leaves the question of costs almost en- 
tirely in the breast of the court; and the consequence is as might have 
been anticipated, that out of the variety of decisions which is to be found 
on the subject, it is not very easy to extract clear and determinate rules. 

In Seton v. Slade,( j9) Lord Eidon observes, that where the party has 
not been able to make his title before the decree, it is always a question 
very important as to costs; a dictum which, under the recent decisions, 
has at length expanded into the rule, that if the vendor has not made a 

r *352 1 S^^ ^^^'^ ^^ ^^^ ^^^^ ^^ filing the bill, he must pay the 
I- ^ costs up *to the time when he makes a good title, and the 

purchaser those incurred subsequently. (9) 

Subject to this general rule it will be convenient to consider the cases 
under three divisions: — First, those in which the vendor has been made 
to pay costs: Second, those in which the purchaser has been made to pay 
them; and Third, those in which each party has been left to pay his own 
costs. 

1st Where the vendor has to pay costs; — 

Where a vendor, by his misrepresentation, or even by a mere acci- 
dental mis-statement, renders the suit necessary, he will have to pay the 
costs. As where a will, forming a link in the title, was alleged to have 
been proved, although in fact it had not, and the purchaser filed a bill, 
praying either that the defendants might be decreed to prove the will, or 
that it should be d^eposited with the Master for safe custody, and it ap- 
peared afterwards that there were only two other persons interested in 
the will, who did not object to it, and consequently the suit became un- 
necessary, yet Sir W. Grant, though he seems to have thought that the 
mis-statement of the vendors was a mere mistake, and unintentional, de- 
creed them to pay the costs of the suit.(r) 

In M'Queen v. Farquhar,(9) the plaintiff, the vendor, having contended 
r *S53 1 unsuccessfully at the^hearing, that the defendant had waived 
1- ^ all objection to the title by an attempt to re-sell the estate by 

auction, the title was referred to the Master; various objections were 
taken to it, all of which were, after a severe contest, overruled; Lord 
Eldon refused to give costs, because the vendor had contended, on a grave 
ground, but unsuccessfully upon the evidence, that the acts of the defend- 

(n) Per 8ir W Grant, in Edwards f. Harvey, Coop. 41. 
(o)llVea.463 (/>) 7 Vei. 279. 

(9) Harford ▼. Furrier, 1 Madd. 688; Jones ▼. Madd. 4 Ross. 119; Wilson ▼. Allen. 1 
Jac. & Walk. 623. 

(r; Harrison y. Coppard, 2 Coz, 318. («) 11 Yes. 467. 
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ant amounted to an acceptance of the title; but saictthat if the question 
had been no more than a mere question of title, he should act hardly by 
the defendant by not giving the title the credit of making him pay the 
costs; for it would help the title. 

Though the vendors be trustees for sale, yet that makes no diSerence, 
and they must pay the costs if they fail in making a good title.(^) 

Costs will be given to a purchaser where the vendor succeeds in estab- 
lishing his title before the Master, after contest, on grounds different 

from those showh by the abstract.(t/) In « v. Collinge(t;) the vendor 

succeeded in making out his title before the Master; but, as it was not 
clear on the abstract delivered before the bill filed, the decree for specific 
performance was made without costs, on the authority of the last men- 
tioned case. So in Wilson v. Clapham,({^;) the title, upon the abstract 
delivered, being so far unsatisfactory as to require a second ^ *ora -i 
*reference and further evidence, no costs were given. So •- -I 

in Mortimer v. Orchard,(ar) the vendor having, upon admissions in the 
answer, allowed specific performance of an agreement, different from that 
stated in the bill, was orderd to pay the costs. 

When the purchase is under a decree, and the Master reports against 
the title, the purchaser will be paid his costs out of the funds in the 
cause.(y) If there be no funds in the cause the plaintiff in the cause will 
be ordered to pay them, without prejudice to the question how such 
costs shall be ultimately satisfied.(r) Where, however, a purchaser is 
discharged from his purchase, in consequence of an error in the decree 
being shown, it is not decided whether he shall have his costss. The 
point was agitated in Lechmere v. Brasier,(a) where Lord Eldon said, 
^ as to costs, the general rule is, that the suitor must pay for the mistakes 
of the court. It is true the purchaser was not a party to the suit, but still 
the other parties have been misled by the court: they have been acting on 
it« judgment, and it requires consideration whether they should be made 
to pay the costs.** The purchaser, however, consented to give up the 
costs on being discharged from the purchase, and sp it was not necessary 
to decide the point. 

In Williams v. Edwards(6) it was agreed by the *articles, ^ 4,,^-- ^ 
that if the vendor's counsel should be of opinion that a mar- *- ^ 

ketable title could not be made before the time appointed for the com^ 
pletion of the purchase, the agreement should be void,' and be delivered 
up to be cancelled. On examining the abstract it was found, that a title 
could not be made to part of the property. The purchaser filed a bill for 
specific performance, with compensation; the bill was dismissed with 
costs, on the ground of the purchaser having sought to enforce a contract 
which he had himself agreed should, under the circumstances which had 
actually happened, be void. 

In Burton v. Todd,(c) which was a cause and cross cause, the ven- 
dors, defendants in the second suit, were ordered to pay the costs of 

(t) Edwards v. Harvy, Coop. 40. 

(u) Fielder y. Higginsbn, 3 Ves. & Bea. 143. 

(v) Ibid, in n. (w) 1 Jac. & Walk. 36. 

(ar) 2 Ves. Jan. 243. (v) Reynolds v. Blake, 2 Sim. & Stu. 117. 

(x) Smith v. Nelson, 2 Sim. & Stu. 557. 

(a) 2 Jac. & Walk. 232. (6) 2 Sim. 78. 

(c) 1 Swanst.255, thecircaoistance of which are stated, ant, p. 300. 

April, 1838.— P 
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both suits, both of them having been rendered necessary by their own 
conduct: Sir T. Plumer, M. R., said << the costs of both suits must be 
paid by the defendants in the second suit. The original bill must be 
dismissed with costs, because the vendors, apprised of the objections, 
instituted a premature and improper suit, omitting to provide the only 
proper mode of settling the question. As to the second suit, the ven- 
dors took no steps to amend the original bilU and adapt it to the purpose 
of obviating the objections to the title. Mr. Todd had therefore no 
means of obtaining a specific performance of the agreement, but by the 
institution of the second suit. The vendors opposed his claim without 
r ttoea -1 success, and a specific performance *was decreed. There 
L -• was no inconsistency on the part of Mr. Todd. The pro- 

visions of the will rendered it necessary that the accounts should be 
taken, a proceeding in which all the parties to the second suit were in- 
terested. The vendors must be at the expense of clearing the title by 
taking the accounts, and, therefore, Mr, Todd is entitled also to the 
costs of the second auit.^^ 

In Mackrell v. Hunt,(e/) the purchaser was allowed his costs of a 
suit to perpetuate testimony to the due execution of a will upon which 
the title depended, although the bill Was dismissed, the suit, under the 
circumstances, not being unreasonable. 

2nd. Where the purchaser pays the costs: — 

In general, where the conduct of the purchaser has been, fraudulent 
and dishonest on the one hand, or, on the other, vexatious and unrea- 
sonable, he will be made to pay the costs. Thus in Davis v. Sy- 
Qionds,(6) where the plaintifif dishonestly insisted on the Specific per- 
formance of an agreement, in lyhich his name was inserted as a pur- 
chaser, although it was only intended that he should hold the property 
as a security, the bill was dismissed with costs, on the ground of his 
dishonourable conduct. So in Biscoe v. Wi]k8,(/) the defendant, the 
purchaser, objecting to the title, an accurate note of Lord Eldon's judg- 
r *S57 1 ^'^^^9 decreeing specific performance in another case, in 
L ^ * which precisely the same objection had been raised, was 

served'upon him, but, notwithstanding, he refused to complete. A bill 
was therefore filed and specific performance decreed against him with 
costs. In Maling v. Hill,(g') the estate was limited to the plaintiff, the 
vendor, for life, with divers remainders over, with a power of revoca- 
tion and appointment of new uses to the vendor and his wife jointly: 
Proviso^ that if he should become bankrupt, &c., the limitation to him 
for his life should cease, and the lands go to the trustees during his life 
for the benefit of his children. He proposed to make a title to pur- 
chaser under this power. Mr. Bradley, on behalf of the purchaser, ob- 
jected that the vendor might have committed an act of bankruptcy, and 
if so, contended that his power of appointment was extinguished, and 
continuing of the same opinion notwithstanding Dunning, Phipps, and 
two other conveyancers thought the objection groundless, the defendant 
declined completing the purchase. The plaintiff therefore filed his hill 
for specific performance. The Master reported, that a good title could 
be made. No exceptions were taken to the report; but on the cause 

(d) 2 Madd. 34 n. (0 1 Cox, 402. 

(/) 3 Mer. 466. {^) I Cox, 186. 
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coming on for further directions^ it was insisted ior the defendant, that 
it would be very hard under these circumstances to make him pay costs, 
as/he had so good a reason for objecting to the title as a decided opinion 
of ;a gentleman in the profession. But the Lord Chancellor p *«e*> n 
said he *thought there was no ground for the objection, and ^ J 

that he could not allow the mistaken advice of a third person to operate 
to the disadvantage of the party who Was clearly in the right, and there- 
fore gave the plaintiff his costs. 

Where the Master reports, that a good title was not made till after the 
filing of the bill, merely on the ground of certain evidence not having 
been furnished by the vendor till that period; and it turns out to be the 
fact, that the evidence in questibn had been offered, but not actually fur- 
nished previous to the filing of the bill — in consequence of the pur- 
, chaser not haying expressed a wish for it — ^this is not a circumstance, 
which can have, any influence on the question of costs, and the pur- 
chaser will accordingly be decreed to pay them.(A) So in a subsequent 
case5(f) where it was stated for the plaintiff, the vendor, that the grounds, 
on which the Master proceeded in his finding, were, that a recovery 
had not been suffered, and some certificates which were set forth in the 
abstracts had not been verified till after the filing of the bill, that the 
purchaser had never required that these certificates should be verified, 
and the solicitor of the vendor had by letter offered to suffer a recovery, 
which however was not suffered, because the vendee did not accept the 
offer, but insisted on other objections, — ^the Master of the Rolls said that 
if the facts were'as represented by the plaintiff, he should make the de- 
cree with costs; * but the statement of the facts being con- ^ ,^ -^ ^ 
troverted by the defendant, a reference was directed to the ^ -• 

Master to state on wha^ grounds he had proceeded in finding, that a good 
title was not shown till the time:^mentioned in his report. . 

In Burnell v. Brown,(A?) the purchaser, having unsuccessfully object- 
ed to the title, was ordered to pay costs. The purchaser had refused to 
complete, because it appeared that there was a right of sporting over the 
estate not mentioned in the particulars of sale. The Chief Baron (Rich- 
ards) sitting with Master Cox having held that by his conduct he had 
waived this objel[ition, with respect to costs, said, ** the only question in 
the cause was, as to that objection, in which the defendant was wrong; 
he must, therefore, pay the costs.*' 

3rd, Where each party is left to pay his own costs:— ^In a case where 
it appeared, that in the course of the communications between the so- 
licitors of the vendor and purchaser, the latter had required the produc- 
tion of several certificates, and other documents as evidence of the title; 
but the vendor's solicitor not considering them to be material, had de* 
clined producing them, and the purchaser upon this refusing to com- 
plete, the suit was commenced. Some of these documents were pro- 
duced before the Master, and he stated it as his opinion, that they were 
necessary; but that, with respect to the others, he thought it was not ne- 
cessary to call for them. On ■*the question who should pay ^ *Qft(\ i 
the costs of the suit? Lord Eldon said, " the Master has re- I- J 

ported that the abstract delivei*ed by the vendors, was^ sufficient,' but 

(/i) Long V. Collier, 4 Rom. 269. (i) Holwood v. Bailey, ib« 271. 

{k) 1 Jac. & Walk. 175. 
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though it may appear sufficient on the face of it, yet whether a good title 
can be made, must depend on whether there is evidence of the deeds and 
facts stated. For this purpose it seems the defendant, previous to the 
fih'ng of the bill, called for some certificates and other evidence. The 
Master finds as to the certificates, that they were necessary, and as to the 
othef matters on which some information was given by the vendors, and 
more called for, he finds that, that information was not necessary. Thus 
it appears that on the one hand the necessary information was not given, 
and on the other more was called for than they were entitled to; I think 
therefore both being in the wrong, that no costs ought to be given on 
either side.*'(/) 

In Ryle v. Swindells,(97») which was a suit by the purchaser of his re- 
versionary interest from a person in the situation of an expectant heir, 
and where the terms were very favourable to the vendee, and the par- 
ties were not generally on an equal footing, although alleged intoxica- 
tion and imposition at the time of transacting the agreement were dis- 
proved, yet the bill was dismissed without costs. 

In Burrows v. Lock,(n) where specific performance was decreed at the 
r *^Ri 1 ^^^^ ^^ ^^^ purchaser, it *being <<an inadequate bargain as to 
L J the price/^ costs were not given as against the vendor. 

Although the rule is, that the vendor shall pay the costs up to the 
period when he shows a good title and the purchaser after, yet cases 
n^y easily be conceived where the strict adoption of this rule would be 
manifestly unjust. The vendor may go into the market with a title, 
which is in point of fact good, but which nevertheless is not so clear, 
but that a purchaser might very reasonably raise objections upon it; if 
these objections were ultimately decided against the purchaser, it would 
be hard to make him pay the costs of the suit, and yet, failing in his ob- 
jections, it would clearly not be right to give him costs; by leaving each 
party to pay his own, the equities on both sides seem to be fairly ad- 
justed; the vendor being wrong in bringing an obscure title into the 
market, the purchaser in taking objections, which however plausible are 
decided by the court not to be tenable. Th^se . observations are well il- 
r *^fi2 1 lustrated in ai case of Thorpe v. Freer;(o) there the purchaser 
I- ^ ^having objected to the title, and also suggested a doubt as to 

a matter of fact, in both of which having failed, specific performance 
was decreed against him; with respect to the question of costs the Vice 
Chancellor said, << if a purchaser make the suit necessary by a frivolous 
objection to the title, he must bear the costs which he has thus impro- 
perly occasioned; but if he state a serious objection, as to which it is 
reasonable that he should have the title fortified by the opinion of the 
court, the court will not compel him to pay costs, although the objection 

c 

(/) Newall ▼. Smith, 1 Jac & Walk. 264. 

(m) I M'Clel. 619. (n) 10 768.470. 

(o) 4 Madd. 466 ; and see Aislabie v. Rice, 3 Madd. 260; Cox ▼. Chamberlain, 4 Yes. 
631;andsee VancoaverT. Blisis, (11 Ves. 463,) where Lord Eldon, gpeaking^of White v. 
Foljambe (11 Yes. 337,) and saying that " prima faciei he should have thought the party 
who failed ought to pay the costs/' observes that the ground of not ^giving the< costs was, 
'* that the question was a pure question of title, which raised very considerable difficulties in 
the minds of those most capable of judging upon such a subject ; there was nothing of pre- 
vious representation, and the court was only to give an opinion upon a point of law, which 
)t was very difficult for the parties to settle for themselves, without something of judicial | 

opinion upon it" 
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fails. The principle must be the same with respect to the purchaser's 
suggestions as to matters of fact. The court thought the doubt, as to the 
purchaser's having executed the power* of appointment before thebahk^ 
ruptcy, entitled to so much weight, that it directed an inquiry as to the 
fact: And although the Master has found that the power was not exeouted 
by the bankrupt, I cannot say that the suggestion of the defendant was^ 
frivolous. I think the purchaser in this case was not unreasonable in 
questioning both the law and the fact, though, as to both, the opinion of 
the court has been against him, and f cannot therefore order him to pay 
the whole costs of the suit. A party who fails can never receive the 
costs of the suit, and therefore each party must bear his own costs." 

So in Dakin v. Cope,(p) which arose on a bill *filed by ^ «363 1 
vendors for specific performance of an agreement for the ^ ^ 

purchase of a leasehold public-house, the sale was made by the execu- 
tors of Dakin; and on the margin of the abstract of title, deliv'ered by 
them, was the following memorandum, in the hand-writing of the clerk 
to their solicitor: — ^^The lessors consent to waive all forfeiture or right 
of entry, which may have accrued to them by reason of the insolvency 
of Mr. Dakin, and will join in the assignment to the purchaser.'' The 
owner of the estate was made a party to the assignment of the lease, 
but refused to execute, alleging that she was not a necessary party; but 
she stated, that she did not wish to take any advantage of the forfeit- 
ure, if any had been incurred, and signed a receipt for the rent, for the 
purpose of waiving such supposed forfeiture. The purchaser, however, 
insisted that he was not bound to accept the assignment, unless the les- 
sor joined in it. A bill was, therefore, filed, and a decree made against 
him, but without costs, on the ground that << the litigation had been in 
some measure occasioned by the marginal note in the abstract, and the 
acts of the plaintiff's solicitors."(y) 

Cases may, and frequently do arise, in which none of these courses 
with respect to costs would do justice between the parties; each party 
may have been partially wrong, but in different degrees, and then the 
court will endeavour to apportion the costs so as to meet, as nearly as 
possible, the exigency of such a case, which clearly demands that each 
party ^should pay the costs incurred by his own error. Thus p ^qaA i 
in a case^ where the abstract originally delivered was imper- I- ^ 

feet, inasmuch as it did not show, that part of the premises had been 
originally copyhold, and did not satisfactorily identify the parcels; and ob- 
jections being taken in the Master's office on these grounds, the vendor, 
to remove them, furnished additional abstracts of the title to the copy, 
holds, and procured affidavits to supply the defects in the evidence of 
the identity. Sir Thomas Plumer, M. R., observed, <' I cannot say that 
the defendant in this case has acted quite right; that he has not taken 
some objections that he ought not; but still I should feel great difficulty 
in fixing him with the costs. A vendor who seeks a specific perform- 
ance should come f)repared with his title; he ought to have it ready be- 
fore he carries his estate to market If he will sell it with a confused 
title he must be at the expense of clearing it. The plaintiff here comes 
into the office with an abstract undoubtedly imperfect, for it did not state 
what part of the land was copyhold; proceedings then follow at a great 

(p) 2 Rum. 170. (g) 2 Ran. 175. 

p2 
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expensei occasioned by the plaintiff's neglect It gradually ripens into 
a better title; the time that elapsed during the inquiry improves it. The 
deeds did not, on the face of them, make oui the title, as they failed to 
identify the premises. Affidavits are then filed which were not originally 
before the Master, and which were not before the defeijidsnt when he 
r - ^^f)*; 1 ^^^^ resisted. Why was not this done before the commence- 
L J ment of the *8uit, or why was it not provided for in the con- 

tract? We cannot now characterise the objections taken as frivolous, 
and though they have been removed it was not by any thing, that was 
in the defendant's knowledge at the time he put in his answer. Under 
these circumstances, can it be said, that the defendant ought to bear the 
costs, when a great part of them has arisen from the plaintifif 's conduct 
in carrying to market a defective title? The defendant is not to pay the 
expense of clearing up the plaintiff's title; he ought not to pay, but he 
must receive so much as he expended before the difficulties were re- 
moved: in what he has done since the affidavits were brought in, he has 
been unsuccessful and he must pay the costs from that time."(r) 

In Jones v. Lewis, (^) a suit for specific performance had been reo* 
dered necessary by the misconduct of a trustee, who, having in other 
respects behaved ill, was, in effect, ordered to pay the costs both of the 
vendor and purchaser. 

In some cases where it is doubtful whether the plaintiff ought to have 
a decree, the bill will be dismissed without costs, on his waiving an action 
at law against the defendant, otherwise not,«<— the object of this qualified 
order being to put an end to the litigation. (/) 

r *2fif) 1 ^Whether a bill can be dismissed, and the defendant or- 
I- J dered to pay the whole, or any pftrt of the plaintiff's costs, 

does not seem to be positively decided, (ti) 



^ When a contract is set aside on the ground of inadequacy of price, it 
is generally upon terms of re-paying the sums actually laid out and ex- 
pended and interest, together with the costs of the suit. With respect 
to the costs, <Mt seems hard," as Lord Thurlow has observed, (v) << that 
where a contract is set aside upon an equitable ground, that still the con- 
tract should remain a security for all the costs generally, and which have 
been incurred by the defendant putting the plaintiff to the necessity of 
filing a bill, and by his defending a contract which ought not to stand." 
The rule^ however, is so settled, and as it does not appear to be capable 
of explanation, probably originated, like many other arbitrary rules, in 
r *3f%l 1 ^^ accident.(c£;) The same rule as to costs prevails, *with a 
1- -' modification, where the sale of an interest in possession is 

(r) Wilson v. Allen, 1 Jac & Walk. 623. (a) 1 Cox, 199. 

(t) Per Lord Redesdale in Harnett ▼. Yielding, 2 8ch. & Lef. 560 ; and tee Buxton ▼. 
Lifter, 3 Atk. 884, where Lord Uardwicke acted on this rule ; see also, Spurrier ▼. Hancock, 
(4 Ves. 667,) where the bill' was dismissed without cotts, on thei* defendant undertaking 
to give up the agreement 

(u) Lewis ▼• Loxam, 3 Mer. 529, and cases cited in 430 n. 

(v) Gwjnne v. Heaton, 1 Bro. C C. 11. 

(v) li grew most probably out of Lord Cowper's decision in Twisleton ▼. Griffith, (IP. 
W. 310:) that case was decided chiefly on the authority of Berney v. Pitt (2 Yer. 14;) a 
cause firsrheard by Lord Nottingham who denied relief; but was afterwards reheard by Lord 
Jeffreys, who granted relief, dediaring ** that these bargains were corrupt and fraudulent, and 
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set aside on the ground of inadequacy, coupled with such circumstances 
of distress on the part of the vendor, as leads the court to think that ad- 
vantage has been taken of his situation. Thus in-Wood v. Abrey,(ar) 
Sir T. Plumer, said, that << though he could not after the cases which had 
been decided, make the defendant pay costs; yet he could not bring 
his mind to give to a defendant the costs of a suit made necessary by his 
unfair dealing." And the rule seems now to be settled accordingly, (j^) 



It may be observed in the last place, that the answer though not evi- 
dence in the cause, may be *read as to the question of costs; ^ kq^^ ^ 
but depositions, it seems, cannot be read as to costs, unless ^ ^ 

they have been read as evidence in the cause. (z) 



*CHAPTERIII. [ *369 ] 

OF THE CIRCUMSTANCES ON WHICH T^E MARKETABLENESS OF TITLES 

DEPENDS. 

The distinction taken between a title which i's cleariy ia^l, and one 
where it is only doubifiilj whether it be good or bad, has been already 
explained.(a) It has been teen that in order to induce a court of equity 
to dismiss a bill for specific performance, it is not necessary for the pur- 
chaser to show that the title is bad, it i^ enough for him to throw a cloud 
upon it, and satisfy the court, that it is at least a question, whether it be 
good. A court of equity will not compel a purchaser to accept a title,, 
unless the vendor can show that it is free from all doubt either as to mat- 
ter of fact, or matterof law. Tq entitle the latter to the aid of the court, 
he must be able to show a clear commencement of his title sixty years 
ago at least, — a clear intermediate deduction of the legal ^nd equitable 
estates, vesting them ultimately in himself or in person^ ^ ^370 ■ 1 
who *are trustees for him, — and, that they are now free or «- ^ 

capable of being discharged, from all incumbrances. 

tended to the destruction of heirs sent op to town for their education and to the utter ruin 
of families ; and that the relief of the court ought to be extended to meet with such corrupt 
bargains and unconscionable practices." With respect to Lord Jeffreys' decree, Lord Cow- 
per thought, <* that the reason inducing it was probably to discourage a growing practice of 
devouring an heir on« confidence in Iiord Nottingham's decree, but Lord Jeffreys' decree 
standing showed that every one thought the same was just; and that there was therefore no 
attempt in Parliament to reverse it." With this , piesumed object, of which his Lordship 
very properly approved; he thought thai the^authority of Lord J^reys was, in this instance, 
better deserving of being followed than that of Lord Nottingham. He relieved the plaintiff 
on payment of *< principal, interest, and full costs," adding, as if conscious that he bad not 
done complete justice, ^ I mean ^6era/ costs." It is manifest that Lord Gowper did not sea 
his way veiy clearly to this decision ; or at all events that he rather thought he ought not to 
have so decided, and that he threw in these *< liberal costs," as a sort of counterpoise oa the 
other side of the scale. 

(x) 3 Madd. 424. (y) Hincksman v. Smith, 3 Rass. 436. 

(2) Howell V. George, 1 Madd. 13; Dawson v. Ellis, 1 Jac. ^ Walk. 524, where the an- 
swer of a peer, which''i8 put iii not upon oath, but on his protestation of honour was read as 
to the question of costs. And see Vancouver v. Bliss, 1 1 Ves. 464, where Lord Eldon ob^ 
serves, that " he was bound on the qnestionof costs to took at the answer." 

{a) Chap. L 
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Whether a title be, or be not marketable, is a question which in one 
sense may be easily resolved; for if it be open to judicial doubt, it is 
not marketable. What may be a sufficient foundation for judicial doubt 
must in some degree depend on the discretion of the judge,(6) and can- 
not be conclusively reduced to fixed and determinate principles. *^ In 
attempting," says Sir Thomas Plumer Tn Price r. Strange,(c) " to lay 
down a rule upoti the subject, I should say, a purchaser is not to take a 
r *'?7l 1 P^'^P^^'^yj which he can *only acquire in possession by liti- 
L ^ gation and judicial decision." 

A party offering an estate for sale undertakes, in the absence of express 
stipulation, to make over to the purchaser the complete and absolute do- 
minion of it. In the case of personal chattels, — things capable of being 
passed from one person to another by the simple act of delivery, — the 
transmission of property is effected by the mere handing over the thing 
sold in return for the purchase-money, and the possession and the owner- 
ship generally go together. This is not so with land, the bare posses- 
sion, or even the right of possession for a certain period, being quite 
distinct from the rjght of property. This distinction is plainly not a 
mere technical or conventional refinement, but springs out of and is in- 
separably connected with the very nature of landed property; for, in the 
first place, land does tiot admit of that sort of actual and manual delivery 
and possession, which personal chattels do; and in the next place, in con- 
sequence of its permanent and unchangeable existence, it admits of a 
variety of modifications and subordinate portions of interest, manifestly 
incompatible with the changeableness and constant wear and decay of 
personal chattels, which modifications of interest may belong to a variety 
of persons having no direct connection with the land, and whosQ rights 
can only be defined by means of written documents. Thus there may 
be the owner of the estate, his tenant, one or more mortgagees, bond and 
judgment creditors, &c., each of these persons having separate and inde- 
r *')72 1 P^i^^^*^^ interests * which are clearly ascertained and defined 
L -^ by the law. None of the parties having these separate in- 

terests qsn alone convey the entire interest in the estate: the party who 
has the actual possession, or the right to it, must pass that, either by 
actual delivery or by some act tantamount to it; the other parties having 
a right, rather to-a share of the profits of the land than to the land itself, 
must convey their respective interests by deed, in the same way in which 
they were created. 

Hence, in Hiern v. Mill,((/) we find Lord Eldon very emphatically 

{h) ** But that is not an arbitrary, capricioaa, diacretion ; it mast be ragolaled apon groanda 
that will make it judicial," (Per Lord Eldon in White v. Damon, 7 Yes. 35.) 6o in Cow- 
per V. Earl Cowpei', (2 P. W. 753.) Sir Joseph Jekyll, after observing, that courts of equity 
ought to follow the law in their judgments concerning titles to equitable estates, otherwise 
great uncertainty and confusion would follow ; and that though proceedings ia equity are 
said^o be teeundum dUcretionem, adds, ** yet, as it is said in Rooke'scasa, (5 Rep. 99 b.,) that 
discretion ia a science not to act arbitrarily according to men's wills and private aAbctions» eo 
the discretion, which is executed here, is to be governed by the rules of law and equity, which 
are not to oppose, but each in its turn be subservient to the other. This discretion in some 
cases follows the law implicitly ; in others assists it, and advances the remedy ; in others again, 
it relieves against the abuse, or allays the rigour of it ; but in no case does it contradict or 
overturn the grounds or principles thereof as has been sometimes ignorantly imputed to this 
court That is a discretionary power, which neither this nor any other court, not even the 
highest, acting in a judicial capacity, is by the constitution intrusted with." 

(c) 6 Madd. 169. {d) 13 Yes. 122. 



OF TRi: purchasxr's right to a clear title. 165 

laying it down, << that land is not held by possessions but by title; not so 
as to personal chattels, for the common tra£Sc of the world could not go 
on. Therefore, a sale in market overt changes the property of a chattel; 
and that rule, that possession is the criterion of title to a chattel, has been 
adopted in the bankrupt acts; so that if the owner has permitted the 
bankrupt to be the visible proprietor, the property is divested; for no 
one can distinguish the property except by the possession. But that is 
not so as to land; for no person in his senses would take an offer of a 
purchase from a man, merely because he stood upon the ground. It is 
not even primd facie evidence. He may be tenant by sufferance, or a 
trespasser. A purchaser must look to his title, and if [the vendor] being 
asked for his deeds, he acknowledges he has not got them, the purchaser 
h bound to further inquiry.'* 

*The title to the land is nOt, therefore, necessarily con- ^ ^^.^ -i 
nected with the possession of it, and may be quite distinct ^ -' 

from and independent of the apparent ownership. The complete do- 
minion over real estate implies an union in one person of all the several 
modifications of interest which have been carved out of it,-^and a vendor 
therefore is said to have a good title, when he has within himself, or in 
other persons whom he can control, all these several portions of interest. 
The series of documents, showing his right to the possession, an4 tracing 
the creation and devolution of the several independent portions of in- 
terest which exist in the estate, until they come into the hands of the 
vendor,^ or of trustees for him, constitute, therefore, what ircommonly 
called the title to his estate. 

This mode of speaking is npt quite correct, and appears to have led to 
some diflSculties which would have been avoided by a more careful con- 
sideration of the subject. The deeds, by which a man shows his title, do 
not constitute the titlcy but merely the evidence of it. A title, there- 
fore, may be perfectly good if there be no deeds at all, provided their 
place can be supplied by evidence as satisfactory; though at one time it 
was thought, that, where the title rested merely in possession and there 
were no deeds, it was not marketable. In a case mentioned by Mr. 
Preston, (e) where the title depended merely on descent from ancestor 
to heir, and heir to heir, through successive generations, without any 
will, 'settlement, or other conveyance occurring; an objec- ^ *q74 i 
tion was taken to the title, that there were mere descents ai)d *■ -* 

no deeds. The question was referred to two eminent conveyancers, 
who were of opinion, that the title was not marketable, and advised an 
abatement of one-third of the purchase-money, on account of the risk to 
which the title was exposed, and the difficulty that would attend it when 
carried into the market; and the abatement was made accordingly. In a 
subsequent case, however, a party having refused to complete on this 
ground, a suit was instituted; and the court over-ruled the objection, and 
decreed apecific performance. (/) Such a title, however, is always to be 
vie\yed with great jealousy, the usual searches for incumbrances should 
be made with the greatest care; the courts of record should also be 
searched for fines and recoveries, and the ecclesiastical courts having 



(e) 1 Abttr. p. 23, and see ibid, p. 266, which appears to refer to the same traneaetion. 
(/) 1 Abet. p. 23. 



166 ATKINSON ON TITLES. 

jurisdiction over the effects of the successive owners for wills and letters 
of administration. 

If the absence of all documentary evidence would not necessarily be 
an objection, h fortiori the absence of a single deed or will, though bear^ 
ing date within sixty days, cannot be, provided the absence of that docu- 
ment and the matter of its contents can be satisfactorily explained; or if, 
under all the circumstances of the case, the clear presumption be that 
this instrument, if produced, would not throw any difficulty, upon the 

Owing to the great length and number of the documents constituting 
r *375 1 ^^® evidence of a title, and the *loss of them, which might 
^ -* result from their being handed over to third persons, an ab- 

I *376 1 ®^'*3cK^) of their *content8, which constitutes the basis for 
I- -I investigating the title, is usually submitted to the inspection 

{g) I^nchin v. Nance, MS. App. Br 

{h) The cause* which have maioly contributed to the great, length of abstracts, and the 
heavy expense of investigating title, are so fully and lucidly explained in the following ex- 
tract from Mr. Tyrrell's communication to the Commissioners appointed to inquire into the 
Law of Real Property, that no apology can be necessary for introducing it here. 

" The expense of proving and investigating titles is augmenting erery day, with the io' 
creasing length of abstracts. If a title be shown for sixty years it will usually be found, that 
the part of it, which relates to the last twenty years, exceeds in length the part, which con- 
tains the title for the preceding years. There are several causes which have tended to occa- 
sion the increase. 

1st. The alterations in the wealth and population of the ooaotry, have given greater 
facilities in selling and raising money upon land, &nd rendered the transfer of property more 
frequent. 

2nd. The same causes, together with various commercial negotiations, have given rise to 
more complicated contracts and transactions, which require long and rntrioate deeds. 

3rd. The instances are fewer in which parties marry without « settlement, or neglect to 
leave a will. 

4tb. Much greater length in deeds and wills is occasioned by the numerous additional 
provisions, which experience has shown to be necessary or convenient. Formerly when an 
estate was sold, it was conveyed by a short de9d to the purchaser in fee with a clause of war- 
ranty. Now recitals (which are rendered necessary by the complicated state of the title,) 
provisions for barring wife of dower, and covenants for the title and further assurance, are 
inserted. When an estate was mortgaged it was merely conveyed or demised, on condition 
to reconvey, to be void upon payment of the money. Now powers of sale and covenants for 
the title, as well as covenants to insure against fire, are usually required. When an estate 
was settled by deed or will it was simply limited to the parties intended to be provided for 
during life, and entailed upon their issue, and perhaps a power of leasing was inserted ; now 
settlements usually contain limitations of estates to preserve contingent remainders, powers 
of appointment among issue, provisions for pin-money, and jointures, — for the maintenance 
of infants during minorities, and for raising portions for younger children ; powers of jointur- 
ing future wives, and providing for the issue of a future marriage; and besides the ntere power 
of leasing at rack-rent, other powers are given to grant building and improving leases, work 
and let mines, cut timber, make partitions, enfranchise, sell, and exchange lands, and invest 
and vary the securities of money produced by sale, and to appoint new trustees. 

5th. The deeds for exercising the powers of charging and of appointing new trustees, &c 
have added consideraitly to the length of abstracts. 

6th. In consequence of the division of estates, deeds of covenant for the production of the 
title deeds by the party, who holds them, to the owners of the other parts of the estate, have 
in many cases become necessary. 

7th. The frequent insecurity of titles, in consequence of the suppression of deeds and in- 
cumbrances, has rendered it necessary to keep on foot terms of years and charges, and to have 
them assigned by distinct deeds to trustees, in order that if any claim be made in respect of 
any secret conveyance, mortgage, settlement, or charge, the prior term or estate, vested in 
.the trustee, may be set up as a protection against it. Such assignments are a material ad- 
dition to the expense of the parties for whose benefit they are made, as well as to the length 
of abstracts. 
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of *the purchaser. This abstract is complete, when it ap- ^ #077 n 
pears that upon certain acts done, the legal and ^equitable ^ J 

estates will be in the purchaser; that may be, long before p ^o'^ty -1 
the title is completed, (a) The acts in question must, how- L ' J 
ever, be such as the vendor can cause to be done: the title must be out* 
standing in persons, who are trustees for him, or who, being mere incum- 
brancers, can be brought in, on paying off their claims. 

Hence, in a recent case, (A;) where the title was derived under the fam*^ 
ily of the late Earl of Bridgewater, one of whose ancestors conceiving 
himself to be tenant in fee, had conveyed to the parties through whom 
the plaintiff claimed, it turned out, upon investigation, that the premi-^ 
ses were at the time of that conveyance subject to an entail in Lord 
Bridgewater's family, and that the entail was still subsisting, and had 
become vested in Lord Bridgewater. Application was made to that no- 
bleman to suffer a recovery, in order to enable the plaintiff to complete 
his title. For that purpose a deed, making a tenant to ihe prascfpe, was 
prepared, and, on the 25th of June, the plaintiff delivered to the de- 
fendant an additional abstract, stating the deed of release, but leaving 
the date of it a blank, and otherwise representing it as a deed which 
had not then been executed. On the 2d of July, the deed was executed, 
and a warrant of attorney to suffer the recovery was signed by Lord 
and Lady Bridgewater. *The recovery was duly suffered ^ ^^-q ^ 
as of Trinity Term, 182^1, and the teste of the writ of seisin L ' J 
bore date the 11th of July, 1821. .It was not shown to the defendant 

Most of the additional provisions and deeds have heen adopted for the convenience of the 
parties, but several (and as examples, may be mentioned the clause for authorizing trustees 
to give an effectual discharge, and in many instances assignments of terms and charges) have 
been rendered necessary by the misohievous decisions of courts of equity. 

8th. The numerous cases of sales of the estates of bankrupts and insolvents, rendter the pro- 
ceedings under the bankruptcies and insolvencies necessary parts of the title. 

9th. The more frequent cases of exchange and enfranchisement, which render necessary 
the statement and proof of the additional titles of the land given in exchange, or of the free- 
hold of the manor. 

10th. Inclosure acts, more than any other cause, occasion abstracts of extraordinary length. 
If an alldtment be made in respect of two different lands, held under distinct titles, a part of 
the allotment is subject to each of the titles ; and there being no means (except an act of par- 
liament) by which the allotment can b& apportioned^ both titles must be proved, in order to 
show a good tiUe to any part of the land. It frequently happens that one allotment is made 
in respect of estates held under a great number of different titles; andl have known an ab- 
stract of the title of a single field (part of an allotment) contain the titles of more than twenty 
estates. If the title to one of the estates, in respect of which the allotment has been made 
be defective, a good title cannot be made to any part of it. 

11 th. Many estates have been sold and purchased, or conveyed, under the provisions of the 
public acts for the redemption of the land tak, sale of Crown land, sales under extents, sales of 
the estates of lunatics, the exchange of glebe lands, and the geneial enclosure and highway acts, 
and the variety of new forms and modes of conveyance (dissimilar to any previously recog- 
nized by the law^) which have been authorized to be made by these acts^ and the proi^edings 
of courts of equity required by them, have added considerably to the complication of ttUes. 
And, 

12th. The numerous private acts which are passed in every session, for making canals, 
harbours, railways, bridges, and roads, for forming gas and other companies, and for improving 
towns, and regulating parishes and districts with respect to the poor, seweis, pavements, &c., 
all contain provisions for the purchase of land, and the re-sale of so much of it as shall not 
be wanted. And when any land has been re-sold, the. powers of such acts, (which are very 
various,) and the different peculiar conveyances authorized by them, must be stated in the 
abstract." (1st Rep. of the Real Prop. Com. App. p* 515.) 

(i) Per Lord Eldon in Braybrooke,v. Inskip, 8 Ves. 436. 

{k) Lewin v. Guest, 1 Ruas. 326. 
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before the 14th July, that the reJcovcry was completed. A bill for spe- 
cific performance had been filed by the vendor on the 6th July; and the 
question was, Whether the plaintiff had shown a good title before the 
bill was filed? and Lord Gifford, M. R., held clearly that the plaintiff 
did not show a good title until the recovery was suffered, — on the ground 
that there was an independent title in Lord Bridgewater, who was under 
no obligation to suflfer a recovery for the plaintiff, and though he might 
think himself bound in honour to do so, that could not cure the defect; 
but that the case would have been different if the estate had been in a 
person, who, being a trustee for the plaintiff, was under an obligation, 
capable of being enforced in a court of justice to execute such a deed, or 
do such acts as his cestui que trust might require." 

The right to a good title, is a right not growing out of the agreement 
between the parties, but given by the law, — the purchaser being entitled 
to have a clear title shown, not merely on the ground that it is stipulated 
for by the agreement; but on the footing of the principle growing out 
of the nature of the contract, that as the purchaser parts with good 
money, the vendor shall give in return an estate with a clear title.(/) 

^ , The recent case of Clarke v. *Faux,(w) furnishes an illus- 

L ^^^ J tration of the principle of these remarks. In this case, part 
of the purchase-money had been paid, and by a new agreement entered 
into, subsequently, but before the time originally appointed for the com- 
pletion of the contract, it was stipulated, that the purchaser should pay 
the residue of the money on a day named, <<upon the vendor's making 
a good title to the premises; or otherwise, if such title could not be then 
completed, upon the vendor executing at his own expense, a bond to 
complete such title, and to convey the estate as soon as the same could 
be completed." It was afterwards discovered; that the vendor could 
not make a good title, and the purchaser refused to pay the residue of 
the purchase-money, upon which the vendor brought his action at law 
on the last meptioned agreement, and the purchaser filed his bill for a 
specific performance, if a good title could be shown, otherwise for the 
contract to be delivered up, and that in the mean time the proceedings 
at law might be restrained. The only question was as to the effect of 
the agreement; and, whether the true construction of it was, that the 
purchaser should take the title, good or bad? It was insisted on the 
behalf of the vendor, that if the vendor should be unable to make a 
good title, then the purchaser must rely on the bond; and on the behalf 
of the purchaser, that the true construction of the agreement was, that 

f* ^-^Ai T ^® ^^^ ^^^^ ^^ ^® compellable to complete the contract, un- 
I- -* less the vendor could show that he would be able within a 

reasonable time to make a goad title. The latter appeiars to be the just 
construction of the agreement, which on the face of it, does not show 
the slightest intention on the part of the purchaser to waive his legal 
right to have a good title. It frequently happens, in cases where it is 
quite clear that the vendor can make a good title, that considerable time 
must elapse before it can be perfected; there may be, for instance, oqt- 
^ standing terms, evidence of the deaths or heirships of parties to be 

procured, intestacies to be proved, administrations granted by a wrong 
I court which have to be rectified, and a variety of other circumstances, 

I ' likely to produce delay, though it may be perfectly apparent that ulti- 

(0 Ogilvie V. Foljambe, 3 Mer. 63. (m) 3 Hvm. 380. 
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mately a good title will be made. Hayipg regard to these conaidera- 
tions, the agreement in question would, in the absence of special cir- 
cumstancesy point rather at the delay which might arise from circum- 
Blances of this kind; and therefore the reasonable inference is, that its 
object was to enable the purchaser to spur the vendor on to the comple- 
tion of such acts, or inquiries, as might be necessary to perfect his title* 
And accordingly this view of the question was taken by the court << I 
conceive/' said Lord Ly ndhurst, << the meaning of the parties, as collect- 
ed from the terms of the contract, to have been, that the money was to 
be paid on the day named, although the title might not then be com- 
pleted; but subject always to this condition, that the vendor had the 
power to *complete it, and that it was not intended that it p i^qqo -i 
should be paid, if the vendor did not possess such power. ^ ^ 

The stipulation as to the bond, was merely intended to guard, upon the 
money being paid, against supineness and delay in doing that, which it 
was assumed the vendor had the means of doing, and which by the 
agreement, I conceive, he engaged to do, namely to make a good title 
to the estate." 

The question is not unlike those of the vendor's lien for unpaid pur* 
chase-money, which have been already considered. The same, or very 
similar reasoning, would apply to the two cases. The law, independent 
, of contract, gives the vendor a lien on the estate sold, for his purchase- 
money, — the law, independent also of contract, gives the purchaser a 
right to a clear title. And, consequently, the benefit of the latter, like 
that of the former, can only be waived by the purchaser's agreement, in 
words express, or manifestation plain, so to do. 

A late case of Peart v. Bushell,(n) may be considered here: At the 
time of sale, the vendor's solicitor gave an undertakings to cause satis- 
faction to be entered up on any judgments that might be found against 
a party, through whom the vendor derived his title, — ^to procure evi- 
dence of the death of certain other persons, — and a covenant for the 
production of certain deeds, unless the originals, were delivered up. 
After payment of the purchase-money, this undertaking not having been 
performed, a petition by the ^purchaser, that the court would ^ i^ ^ . 
interfere by its summary jurisdiction over the solicitor, tp I- J 

compel performance of the undertaking, was relused on the ground that 
some of the items of the undertaking were such, that their performance 
might be impossible, — and that-this was not such a matter as came with- 
in the jurisdiction, not being strictly an undertaking in a cause, and 
therefore not a proper case for a court to act on by its extraordinary au- 
thority; and it was laid down, that the only remedy for the petitioner 
would be, to bring his action for damages if his possession should be 
disturbed on account of any thing arising upon the matters in the under- 
taking. 

Where a party brings an estate into the market generally, without any 
stipulation as to the title, the mere circumstance of his selling in a fidu- 
ciary capacity, — ^as the assignee, for instance, of a bankrupt, — will not 
afiect the purchaser's right to have a clear title; a trustee, in the absence 
of agreement to the contrary, being as much bound as other persons, to 

(n) % Sim. 38. 

Mat, 1838.— Q 
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sbow • good tide. Thus Id a modern csteXo) vvhete the fttsignees of « 

r v'tfRd 1 ^^'^'^P^ ^^^ ^ ^l^^'' sgainst ilie purchasers, the Master 
i- ^ having reported against the tide, it was, on fiirdier direc^ 

tions, insisted for the vendors, that the defendant ought either to ac* 
oopt the titk as it was, or give up the contract; Sir W. Grant said, ^as 
to the question whether the defendant must either take the title as it is^ 
dr give up the contract, the bill ia filed to obtain a specific perfonnaaee, 
and must be diamissed." 

In the course of judicial discussion and conaiderattoB, many questions 
of title are getting cleared up from time to time. Thus, where a vendor 
made out his tide, through a modern will, which disinherited the heiN 
at-law, it was formerly the practice to require the will to be proved 
against him; but this has been for a considerable period discontinued^ 
and it is now clearly settled, that the fact, of the will not having been 
proved against the heir-at-law, is no objection to the title. (/?) It is 
licvertheless very desirable in such a case to have the concurrence of the 
heir>>at*law, if that be practicable; and whenever he is a party to the 
deed for any other purpose, it is the universal practice to make him a 
party also in his character of heir-at'-law. So according to the dida to 
be found in very modern decisions, doubts appear to have been ento*'- 
taiaed, whether a title depending on the destruction of contingent re- 
r ^'iR'i 1 ^^^'^^^''^ *was marketable. Thus from the observationa 
L ^ which fell froas Lord Eidon, in Roake v.. Kidd,(9) it is to be 

mferred, that at this period, his Lordship's opinion was, that a court of 
equity would not sanction, or establish such a title. It has, however, at 
length been settled, that such a tide is good, and that a purchase must 
accept it.(r) So at one time, considerable doubt was entertained, whe- 
ther a title, depending on a fine and non-claim, could be enforced, but 
on being brought to the test of judicial decision, it was determined that 
it could; the Qourt having in a recent case compelled a purchaser to ac- 
cept a title, bottomed on the operation of the statute <^ non-claim on 
fines, on evidence showing, who was the heir to be barred and that he 
was free from disabilities. (^) 

Where an estate is sold under a decree of the court for the adminis* 
tration of assets, payment of debts, &c., all proper parties, including the 
trustees, being before the court, it has long been established, that a pur- 
chaser would not be allowed to object to the title, on the ground that 
the legal estate was outstanding i« an infant, or in trustees, who wei^ in- 
fants, the court relying on its power to give a complete title as soon as 
the party should be competent to make the conveyance. It was said, 
that the sanction of the title by the court gave the purchaser a sufficient 



(o) M'Donald ▼. Hanson, 12 Yes. 277, over>raling Pope t. Simpson (5 Yes. 145,) where 
Lord Loagbboroogh dismissed the purchaser's bill against assignees of a bankrupt with costs, 
alleging as the ground of his judgment ** that where persons purchase from the assignees of 
• bankrupt, they have no right to expect more than that the assignees should deliver over 
inch title as the bankrnpthad, and it was a fair proposal on the part of the aisignees to say 
' Uke it or be oC " See elso Freme ▼. Wright, 4 Madd. 364 ; Clarke ▼. Feus, 3 Auss. 320. 

(p^ Bellamy ▼. Liversidge, Chan. 12th June, 1786, stated in Sir Edw. Sugden's Yend. & 
IHirth. 342, 8th ed. from MS. ; and see also Wakeman ▼. The Duchess of Rutland, 9 Yes. 
232 ; 8 Bro. P. C. 145 ; Morrison ▼. Arnold, 19 Yes. 673. 

(9) 6 Yes. 647. (r) HaskerT. Sutton, 2 Sim. &. Stu. 313. 

(«} 2 Prest Abstr. 379. 
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goaranlee far its goodness; ^bat, at best, it must be eon* ^ «Qgg -. 
sidered an anomalous praetiee, that a eoort of equity should ^ -* 

have a power of sale without also having the means of shaking a good 
title. This practice, very questionable in principle, ii not occasionally 
working some degree of injustice, has been at length superseded^ by the 
interposition of the legislature, which has provided, by a series of enac^ 
ments commonly known by the description of Sir Edward Sugden's 
acta, for the several cases in which courts of equity were in the habit of 
enforcing contracts for sale under a decree, notwithstanding they were 
unable to give the purchaser the legal estate. 

^ The title to all renewable leaseholds is unmarketable, because a chain 
of reference is kept up by the mention of every surrendered lease, aa 
part of the consideration for the renewal; while the. vendor has no meaobs 
of producing the said leases, beeause they are delivered up to the lesaov, 
who may have destroyed, or may object to show them.(/) 

So anxious is a court of equity to protect the rights of a purchaser, 
that a vendor will be compelled, not only to exhibit an unquestionable 
title; but also to make a conveyance to the purchaser in such a manncir 
as shall be not only perfectly legal and complete, but also in addition to 
its being complete, shall be in sudi a form as to free the ^ *q^j n 
purchaser *from any difficulty <of proof, in respect to the *• ^ 

validity of it. Thus in the sale of copyholds, a surrender by attorney 
may be perfectly valid, yet as, in the interval between granting thye 
power of attorney and the actual surrender, the power may by the death 
of the vendor, or otherwise, be revoked; the court, in order to avoid any 
difficulty to the purchaser's title, which might grow out of this cireuoi- 
stance, will, it seems, compel the vendor to surrender in person. It was 
so decided in Noel v. Wataon,(t/) when Sir J. Leach held, ^^ that al- 
though at law a surrender by power of attorney cannot be qi^stloned, 
yet as it in truth imposes a greater difficulty of proof of title* upon the 
purchaser, and may expose him to a question, whether the power of at- 
torney had not been revoked, this court, when the vendor comes for its 
aid in the sale, will compel the vendor, if it can be conveniently donat 
to make the surrender in person." In this case, indeed, it ought to be 
observed, that the sale was under the decree of the court; but this cir- 
cumstance does not aj^ar to make any difference in the reasoning, 
which the court adopted. 

In the older case of Mitchell v. Neale,(t;) the same point was a good 
deal discussed in another form; and itappearspretty plainly from what Lord 
Hardwicke said, that he would not have assisted a vendor in a suit by 
him for specific performance, unless be^ would have surrendered in per- 
son. There *the only question was, Whether the defend- ^ »o«o t 
ant should surrender by attorney or in person? The pur- L J 

chaser insisted that the vendor ought to surrender in person, the vei^oi 
that it was competent fiEir him to do so b}r attorney i The plaintiff went 
into evidence to show th^t by the custom of the manor, whoever wanted 
to surrender, must do so in person, unless in certain cases of disability. 
At the hearing the Master of the Rolls directed an issue as to the custom. 

> 

(t) Ab to the title to leateholdt and tenant'-right estates, see some asefal obsenrations, 1 
Piift Abstr. p. p. 1 L-l« ; As tQ tba fMe la bade ■o]4 by lay corporation^ ifni. 1^79-274. 
(u]eMadd.50. (v) 3 Yes. tSep. 679. 
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From this decree, the defendant appealed. Lord Hardwicke affirmed the 
decree, saying — ^ I am of opinion that there is no ground in favour of the 
defendant to vary this decree. I am in the case of a purchaser of an 
estate whom no court of justice will -compel to accept of such purchase 
upon any doubtful title. It is not a question now what kind of title a 
man may have in his family, but what kind of title a purchaser is com- 
pelled to take^ upon this question, whether a good title can be made/ the 
court, in favour of the defendant, has directed an issue that if this may be 
a good title to a plaintiff by letter of attorney, he may accept of it, to which 
two objections are taken. * * * But I go further still, and 
think this rather a direction in favour of the defendant, and that the 
plaintiff had much more reason to complain of it; for the vendor can 
without the least inconvenience do that act himself: — and 'then there is 
no instance of the court compelling a person to take it by attorney. A 
purchaser may be put under difficulties by this means, for the letter of 
^ «qgQ -I attorney may be lost, and the *party is obliged to prove it 
1- J and the execution of it; although I allow that courts of law 

would make strong presumptions in such case; but why should a pur- 
chaser be put to that? A letter of attorney may be revoked the next 
moment; that revocation may be notified to the attorney without th^ 
purchaser's knowing it, and then the conveyance would be void, and th^ 
purchaser's only remedy would be by suit in equity. Suppose the con- 
veyance was to be made before a Master, under the direction of this court, 
and the vendor said he would do it, but would do it by attorney, though 
living next door to the Master and in his power to do it himself, this 
court would not allow that, and if the vendor said so to me, I would com* 
mit him for not doing it himself; fori would not cpmpel a man to accept 
of a title under a letter of attorney, of which there is no instance, unless 
a necessity appears for it. This, therefore, is very unreasonably com- 
plained of on the part of the defendant; consequently the decree must 
stand, and the plaintiff have the deposit." 

When notice of any trust is discovered, the purchaser, unless he is 
exempted by a special clause in the instrument, by which it was created, 
is bound to see that it is duly performed, and therefore the instrument 
that created the trust must be produced and form part of the title, and 
the purchaser must have a deed of covenant to enable him to require the 
production of it on any future occasion. 

Having premised these observations, which might easily have been 
extended on the purchaser's right to a clear title, it is proposed now, 
r *390 1 ^^*'®^» ^° ^^^^ *^ survey of the cases involving the question, 
l> ^ whether the title was, or was not marketable; to consider. 

Secondly, How far it is competent for the vendor, by the contract, to 
modify the purchaser's right to title: and Lastly, by what acts, on the 
part of the purchaser a court of equity will hold that he has waived his 
objections, and agreed to accept the title as it stands. 

SECTION I. 

•/? short Outline of the •Authorities on Questions of Doubtful Title. 

A title may be doubtful, or, in other words, unmarketable, in respect 
of the uncertainty of some matter of fact occurring in the course of its de- 
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dueUoQ;(l) or, beeauae any giren link of it depends u|X»n a ooncluaioa 
of law, which la not quite clear upon the authoritiea;(3) or, because in 
any of the intervening tranamisaions from the aneestor to the vendor, 
the forma of the authority or power, under which the transmission was 
made, have not been strictly complied with ;(d) or, because it is notshpwn, 
that incumbrances or charges, notice of which appears on the abstract, 
have been, or can now by the vendor, be discharged ;(4) or because the 
vendor is not in a situation to give the purchasers good discharge for hi« 
money ;( 5) or, lastly, because he is not able to deliver over to him such 
of the muniments of title as, according to the authorities and the ordinary 
course of practice, he is entitled to. (6) 

*Having traced a sketch of the several heads here ad*f ^ ^^g. ■. 
verted to, a few observations will be added as to the nature of l- -I 

the public records, and other documents and sources to which reaort 
may be had, for information on questions of ancient boundary, tenure, 
pedigrees, &c. dtc. (7) 

{1)0/ Defects of Titk^ arising from unceriaifity as to some Afat^ 

ter (f Fact. 

A very great proportion of the objections to title arise from the imper- 
fect state of the evidence. In order to support the title, it may be neces- 
sary to show the marriage, or death of parties at a certain period; or the 
death of persons entitled for life; or the failure of issue of tenants in tail; or 
the legitimacy of a party; or the pedigree of a person claiming as heir- 
at-law; where a title depends on a limitation to the frst son of A in tail, 
it may be uncertain whether the party claiming in that character trivly 
answers the description ;(u^) there may be notice of *old p ^qqq i 
deeds, and those deeds not producible, and, consequently, it I- -■ 

may be uncertain whether they do, or do not disclose incunibrances; 
the identification of the parcels may be imperfect; there may be an io^ 
termixture of freehold and copyholds, and it may be impossible to discri- 
minate the .lands of these respective tenures;(;r) where the lands are held 

(w) The dangf«r is thftt the person claiming to have been ^r«l sen maj hare been bom 
before the marriage of his parents, and that fact concealed ; <^ the certificate of baptism and 
an affidavit of legitimacy are the proper precautions against a surprise in this particular," (1 
Abst. 46.) The limitation may be confined to the first son and not extend to the tecond, 
and the first son may die early ; in such a case the probability is that his-dealfa may be con- 
cealed to entible the second son to assert a title to the estate,^-** in such a case no registry of 
baptism will be found " ** This happened,^' says Mr. Preston, *Hn a county near the metro- 
polis, and the fact was never discovered until the second born son was about fifty years of 
Age, and then like most other cases of frauJ, it led to his ruin, or at least hastened it." (Ibid ) 

(x) ** Another great inconvenience arises from the difficulty of identifying the copyhold 
land ; freehold and copyhold lands are frequently intermixed. They are rarely distinguished 
by the description of them in deeds and court rolls; the description in the latter being sel- 
dom changed, and often bearing in names, and even in quantity, no resemblance to any mo- 
dem description of the parcels. When long held by the same owner, the boundaries be- 
tween such of them as form part of the same enclosure are obliterated and forgotten, and it 
becomes necessary to make a freehold conveyance, and aUo a copyhold conveyance of the 
same land. If the owner, mistaking the tenure, open a mine, or cut timber upon the part of 
his land, which he erroneously believes to be freehold, the land is forfeited to the Lord, who 
may seize it upon proving it to be copyhold. Upon a sale an insuperable objection may be 
taken by the purchaser, that the vendor cannot point out with certainty, what part of the es- 
tate is freehold and what is copyhold. This inconvenience from confusion of boundary is 
particularly felt in the counties of Norfolk, Suffolk, and Essex." (Third Rep'^rt of the Oom- 
misaioners of the Law of Real Property, App. p. 15.) 

Q2 
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in ancient deinefne,(y) it may be impossible to ascertain whether fines 
^ Q„ 1 *"^ recoveries alleged to have been levied and *8ufirered, or 
t -I which may be necessary to levy and suffer, be not void in 

consequence of a fine or recovery having at some former period been 
levied or suffered in a superior court; with respect to lands in Kent, it 
may be impossible to determine whether they are of gavelkind;(z) whe- 
ther lands sold tithe free are actually so; as to lands sold under the decree 
of a court of equity « whether it has been duly complied with; when the 
lands have been sold under an Act of Parliament, whether the formali- 
r «<)Q4 1 ^'^^ prescribed by it have been strictly complied with. Lands 
L -I may *have been given by deed or will, subject to a fprfeiture 

r *<tO'C •« on the non-performance of certain conditions, *and the ven* 
>• -' dor may be unable to show that the condition has been ful* 

filled. 

(y) '* The tenanti in Ancient Demeene, properly so called, were made sobject to certain 
restraints, and entitled to certain immunities, which produce serious inconveniences at the 
present day. They were forbidden to bring or to defend any real action touching their tene- 
ments, except in the Lord's court; and they were exempted from serving on juries elsewhere, 
and from paying toll in any part of England. From the obligation to sue and the privilege 
to be sued in the Lord's cobrt,. arose the serious mischief pointed out in our first report that 
all tines and recoveries of land held in ancient demesne levied or suffered in a superior court 
though not void, are voidable at any distance of time by a writ of disceit, at the suit of the 
Lord, and that when a fine or recovery of land held in ancient demesne, has been once levied 
or suffered in a superior court, by which until reversed th^ land is turned into frank free, a 
fine or recovery of it levied or suffered in the Lord's court, is idisolutely void. . Wh€n it is 
.considered) that nothing necessarily appears on the face of the abstract, or in the title deeds, 
to denote that the land is of the tenure of ancient demesne, it will be understood that mis- 
takes of this kind in levying fines and suffering recoveries, frequently involve titles in ^eat 
embanassment." (Third Report of the Commissioners on the Law of Real Property, p. 13.) 
(z) ** There appears to be a growing dapger of questions arising, as to what lands in 
Kent are exempt from the custom pf gavelkind. A gentleman of great eminence at the bar,* 
who has become a purchaser of large estates in Kent, being asked whether there be any pre- 
vailing uncertainty on the subject, 8ay&— ** I think it very probable that questions may arise 
upon the subject. Yovl find it generally laid down, that all lands in K^nt are gavelkind, 
and that therefore no great inconvenience arises. It most be very clearly proved that they 
are not gavelkind, and it is said such proof cannot be given. I bought an estate the other 
day, where it was perfectly clear, that it was not gavelkind. J have purchased three estetes 
in Kent, where I am perfectly satisfied none of them are of gavelkind tenure, and now the 
. records are thrown open by the parliamentary commissioners, I have no doubt many more 
such will be found." He afterwards goes on to state, that he has no doubt, that some lands 
in Kent were held in eapite, and never were gavelkind : and that there are many monastery 
lands in the county, which were held in Frankalmoign, and which may not be gavelkind. 

** A recent case was proved to us, in which a regular gavelkind title was shown to lands 
in Kent ; but the name of a person, mentioned in oneof the disgavelling acte, appearing in 
the abstract, inquiries were made to ascertain whether the landb might not have been dis. 
gavelled ; and by means of a county history and ap inquiaitio post moWem, it was ascertained 
that they had descended on the death of the person named to his common law heir. They 
had afterwards been treated as gavelkind, and the legal estate being outstanding, the^gavel- 
kind heirs, who were infants, were declared to be infant trustees, within the statute of Anne, 
and conveyed accordingly, — each conveying only his share. The discovery induced counsel 
to treat the land as dis^a veiled, and to require a conveyance of the entirety from the com- 
mon law heir. This occasioned a new application to the Court of Chancery, the heir hav- 
ing died leaving an infant son, who conveyed under the order of the court. 

** No lapse of time or adverse possession can alter the tenure ; and where, from the in- 
spection of ancient recordi^, which have recently become more accessible, it shall appear that 
lands, long treated as gavelkind, had once been held in capite, or disgavelled, the gavelkind 
title can only be supported 'by resorting to the fiction of ga veiling, or rega veiling acte now 
lost having been parsed by the Legislature." (3d Rep. of R* P. Commissioners, p. U.) 

* Bee Hpfi, to First Rep. of tbe Real Property CoouniKioBers,— Mr. BelPs ezamlnatioa. 
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These are merely given as instances of ordinary and frequent occur- 
rence; and it is obvious, that on all these, and an infinite variety of other 
matters, which present themselves under the diversified forms of our 
tenures, and our complicated modifications of landed interest, questipns 
of fact must of necessity coAstantly occur, as to which it will be impos- 
sible for the vendor to produce cQnclusive evidence. If, on all the evi- 
dence that can be produced, a rational doubt still remains, the title is 
not marketable. 

In considering the efiect of this evidence, it is frequently necessary to 
resort to the doctrines of presumption, and to consider how far the cir- 
cumstances raise a case in which a court of law would consider the pre- 
sumption in favour of the fact to be so strong that a jury would be di- 
rected to find it; for if so, equity will compel a purchaser to accept it. 
In such cases, it is manifest that a great deal must be left to the discre- 
tion of the parties, and in many instances it cannot be doubted ihat titles 
are accepted, where the reliance is placed rather on the bond fides and 
responsibility of the vendor, than on the strength of the evidence which 
he has been able to produce. 

*<<Mere suspicion, ending in suspicion, is not the legiti- . 9296 1 
mate ground of legal decision. '^(a) In order to show that a ■- ^ 

title is defective in point of fact, some reasonable ground of evidence 
must be shown in support of the objection raised: a mere possibility, that 
parties may have dealt with an estate in such a manner as to prejudice 
the title, is not enough, without some evidence to give a colour to the 
suspicion, that they have done so. Hence, mere suggestions of out- 
standing reversions, or of legal estates, unbarred entails, &c. do not af- 
ford such objections to a title, as equity will entertain. 

Thus, in Sperling v. Trevor,(^) thQ title was derived* from John 
Paine, who, in 1693, limited the estate to the use of himself for life, 
remainder to his daughters in tail, remai^ider in fee to himself: he had an 
only daughter E. He made a will, giving all his estate to his second wife, 
but signed only by two witnesses. After his death, his daughter levied 
a fine, under which the estate ultimately became vested in Sperling. It 
was objected to the title, that the ultimate remainder in fee reserved to 
the settlor, might have been disposed of by him, or by some other per- 
son to whom it had descended. Lord Eldon, however, held the objiec- 
tion to be untenable, and decreed specific performance.(c) 

*An objection, the same as this in specicy and very si mi- p •007 -1 
lar in circumstances, was taken in the late case of Lapham ^ -I 

V. Pike.((/) The Master reported in favour of the title, to which the 

(a) Per Dallas, 0. J. to dted, in Nouaille ▼. Greenwood, Tarn, 28. 
{b) 7 Ves. 497. 

(c) It U very jastly observed by Sir E. Sugden, ** that, notwithstanding the defendant's 
suggestion, it was highly improbable, that the reversion was disposed of by John Paine 
in his life-time, such an interest nsf being" marketable^ and as he devised all his estate by his 
will, Uie^e was no ground to presume that he made another will." (Vend, k Purch. 330, 
8th ed.) " This decision,*' says Mr. Preston, adverting to the same case, ** must be under* 
stood to contain the qualification, that the purchaser cannot show that there is an outstanding 
title under the remainder, or reversion in fee. With this qualification, it is reasonable and 
consistent with all those moral principles which govern the court in deciding on titles. It was 
founded on the ground, thara mere possibility, which in fact may exist, and not be known 
to either of the parties, and which in the nature of things cannot be ascertained by either of 
them, shall not be allowed to operate as an objection to the tiUe." (1 Abst 856.) 

(d) Rolls, Dec 1831, M8. 
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defendant took an exception. In 1745, the premiaes in question were 
wttled to the use of George Perry fur life, remainder to bis wife for 
life, remainder to their sons in tail male, remainder to their daughters as 
tenants in common in tail* remaindc»r to George Perry in fee. The 
next document in the title was an indenture, dated March, 1756, be* 
tween Elizabeth, the widow of the said George Perry, then deceased, 
of the first part; Samuel Whiting and Mary, his. wife, the only surviv* 
ing daughter of the said George Perry by the said Elizabeth his wife of 
the !|econd part, and trustees of the third part, whereby the parties of 
the first and second part covenanted to levy a fine (which was accord* 

r *398 1 ii^S^y l^^i^^) *^^ enure to the said Elizabeth Perry for life; 
I- ^ remainder to Whiting for a term, if he should so long live; 

remainder to the said Mary, his wife, for her life; remainder to the is- 
sue of Whiting and wife, in strict settlement, with divers remainders 
over; remainder to the said Elizabeth Perry in feje. Beyond the pre* 
sumption afibrded by these deeds, there was nothing to show, whether 
George Perry had any other children than Mary Whiting, nor did it 
appear whether he died intestate. The plaintifi* derived his title through 
the deed and fine levied in 1756; the objection to the title was, that it 
was not shown that George Perry had not devised away the reversion, 
nor that he had no other children than Mary Whiting. The plaintiff 
had searched from 1745 to 1756 inclusive, for the register of the burial 
of George Perry at the several places at which it appeared, by the deeds, 
George Perry had, from time to time, been domiciledt but without sue* 
cess. He also searched unsuccessfully for a will, or letters of adminis* 
tration, in the several ecclesiastical jurisdictions, provincial and preroga<* 
tive, which comprised these localities, ^nd he also made inquiries, 
equally unsuccessful, of the only one of Perry's descendants, who* was 
known; to elicit a clue for further information, and to ascertain whether 
or not Perry had been married prior to his marriage with the said Eli* 
zabeth, and if so, whether he had any issue by such former marriage. 

These searches and inquiries were adduqed before the Master by the 
r ^'^qq 1 P^^i^^i^' ^^^ vendor, as reasonably *8ufficient to satisfy the 
l- -' scruples of the defendant; and he reported in favour of the 

title. To this report the purchaser excepted, and the exception was 
strongly argued before the Master of the Rolls, who overruled it on 
. grounds not, noticed by counsel, and therefore it seems unnecessary to 
advert further to them. *< I think,*' said his Honour, " the objection is 
not a valid one. I am bound to presume to the same extent as I should 
were I sitting as a judge at nisiprius. be bound to direct a jury. Ijf the 
daughter did not represent her father as owner of the reversion, she had 
power to destro}' that reversion; yet in making the settlement in 1756, 
the parties dealt with the property as if she had that reversion. It is 
impossible to presume that she did not know her title: yet she levied a 
fine when she ought to have destroyed the reversion, if she was not en-> 
titled to it. I am bound to presume that as she did not destroy it she her- 
self was the heir-at-law, and entitled to it. She must have known if she 
was not; and she would have destroyed it, if in any other person^ I 
decide this case upon that point alone, but for that 1 should have felt 
great doubt." 

It is usual for conveyancers where a title commences with a recovery, 
to call for the deed creating the entail, for the purpose of ascertaining 
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that the party mifferirig the recovery, actually acquired the fee simple: 
but according to the eatabiiahed practice, — a practice probably analagoua 
to that upon which the two preceding casea were decided, — it is no 
longer an objection to a title under a recovery *deed made p *aoo i 
upwards of sixty years ago, that the creation of the estate >- -* 

tail cannot in point of fact be shown.(e) The same observation applies, 
where the title commences with a fine, and a deed prepared professedly 
for barring all estates tail, and no estate tail has appeared. An objection 
to the title, on the ground that the conuzor in the fine might have been 
merely tenant in tail, and the reversion or remainder in a stranger, it 
seems cannot now be supported.(/) 

On the same principle, where a tenant in tail with the reversion or re- 
mainder in fee by descent, has sufiered a fine, it is no objection that he 
ought to have suffered a recovery, in order to render the title independ- 
ent of the remainder or reversion in fee, — and consequently of the 
charges by which they might have been affected in the hands^of the an- 
cestor, — unless some existing incumbrance can be 8hown.(^) Where, 
however, the vendor is tenant in tail, with remainder or reversion in fee 
by descent, Mr. Preston says,(A) that " the purchaser may require a re- 
covery to be suffered, at least on offering to pay the expenses of the re- 
covery." 

In all cases, however, of mere suspicion, if the purchaser have reason 
to think that the vendor is in possession of information respecting the 
state of the title, which he has not disclosed in the abstract, ^ «.q. •. 
or *that he has withheld material deeds, the purchaser is en- ^ ^ 

titled to a discovery from the vendor of all the information he can con>- 
municate, and this right may be enforced by a bill in equity, in a suit 
for specific performance and discover3^ or when the vendor has filed a 
bill, or, the bill being filed by the purchaser, he hks had, at the time of 
filing it, no ground for suspicion, then the same discovery may be ob- 
tained under the usual order of reference, that the parties shall be ex- 
amined on interrogatories, and produce all deeds in their custody, power, 
&c.(i) 

So in Nouaille v. Greenwood,(^) the Master had reported in favour 
of the title, to which exceptions were taken, and the Vice Chapcellor 
allowed them. The abstract stated a fine levied in Hilary Term, 1741, 
by John Cooke and Isabella, his wife, of the premises in question; also 
his will dated June, 1743, in which was a recital << that his wife had 
passed a fine of all her estate at Tonbridge, and had settled the same in 
trustees, and had given them a power to raise dS400, and to make the 
estate chargeable with the payment thereof The abstract further sta- 
ted a mortgage in fee, in May, 1746, by Isabella Cooke, her husband 
being then dead, to one Stowe, and a recovery in Trinity Term, 1746, 



{e) 1 Preit. Abstr. 7. 

(/) «Th« preyailing opinion is, that the objection resting simply on these grounds cMinot 
be snpported.'' (1 Prest Abstr. 267.) That a purchaser will be compelled to accept an out- 
standing term instead of a fine in bar of dower. See Mole ▼. Smith, Jac. 490. 

(^) 1 Prest Abstr. 7. (A) Ibid. 266. 

(t) See Seton on Decrees, p. 1 1, for the form of the order ; and tor some Talaable notes oa 
the practice of the coart» and the Master's authority under it 

{k) Turn. 36. 
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r *'403 1 ^^ ^^ "^ ^^ herself io fee.(/) It was miggested *Qtt these 
^ ^ facts, that at there had beejt a reeoTery there must have been 

an estate tail; and as Stowe, the mortgagee^ was not li party to the re- 
covery, the legal estate tail still existed; and that a re*conveyaiice fffom 
him could not be presumed, as he had re-conveyed subsequent to the re- 
covery. Lord Eldon, however, was of opinion^ that this was not a 
valid objection to the title,— *not, however, as it would appear, that he 
did not think the circumstances sufficiently strong to raise tbeobjeetioo; 
but because, as it would seem, there appeared to bis mind to be another 
presomptioo, fairly raisable out of the circumatancesof the case, which 
was strong enough to rebut the former: — <^ The will of John Coake^ in 
1749;'' said his Lordship, *^ is evidence that under some fine there was 
a settlement in trustees; but whether the legal estate was vested in them, 
or merely a power given to raise a charge on the estate does ikot fMre- 
cisely appear. Although the expressions are inaccurate^ the presump- 
tion seems to me, that the legal estate was vested in the trustees.. The 
settlement is not noticed in the deed to lead the uses of the recovery; 
r *403 1 ^^^ although there is no doubt^ that *many recoveries have 
^ -I been suffered unnecessarily, it is reaaonabte to suppose that 

this recovery was suffered with reference to the settlemeot. If then the 
legal estate was in the trustees, the mortgage in fee conveyed to Stowe 
only an equitable estate, and then a good equitable recovery might be 
suffered of the secondary equitable estate^ without the comcurrenee of 
the mortgagee.'' , 

As mere suspicion ending in suspicion is not a good objectioa to title^ 
so neither is a possibility which ultimately may never ripen into a de- 
feet Hence, the mere fact, that a suit has been instituted subsequent to 
the contract and is still pending, in which part of the lands are claimed 
adversely to the vendor, is not a sufficient ground for reportiog that a 
good title cannot be made; for if the mere pending of such a suit were 
to be a sufficient reason for stating that a good title could not be made> it 
is pretty obvious that in adverse suits a vendor's chance of getting a 
decree would be somewhat remote, and that such a ground of resisting 
performance might always he got up by an unwilling or litigious pur- 
chaser^ The right course for the Master to pursue in such a case is, not 
to report against the title, bat to state the fact of such a auit. being de- 
pending, and any special matters connected with it or with its effect on 
the title, stating also what appears to him to be the effect of these speeial 
matters upon the title, but submitting them to the cQurt.(m) 
r *404 1 ^^^ much for objections to title terminating merely in 
^ -* suspicion. We proceed next to consider a class of eases, 

where a doubt has been clearly raised on a material matter of fact 
Where a title depends upon a fact which, from its very nature, is in- 

(/) The abstract ^lio stated a subseqaent mortgage, in bfee to Sydney Stafford SwyUik (af- 
terwards one of the ^Barons of the Exchequer] with reference to which Qircumstance I^ord 
Eldon observedi ^ at the time of the traos&r to Sir 8. S. Smythe^ there is no evidence thttt 
he had all the antecedent instrivnents before him: but it is a strong thing to say the title 
was not examined. We ought to give eredit to men of eminence in the profession^ who were 
dealing for their own security, ani therefore nust eonoeiva that tha titi^ wa« not MOe|ited 
without examination." 

(m) Osbaldeston ▼. Askew, 1 Russ. 160. 
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capable of proof, the court «nti not oompel a pufefaaier to accept it; but 
where the fact is capable of being tl^srly established^ it will depend 
upon the natare of the proof whether the court will compel the accept- 
dinte of the title. Thus in Smith v. Death,(n) there was a devise to A 
for life, remainder to such child or children of A him surviTing, << who 
should be brought up and educated as a member of the estabHriied church 
of England, as A shouM by deed or wilt appoint, and in default of such 
appointment, to the use of the &r6il son of the body of A lawfully begot* 
ten, who should be brought up as a member of the church of England, 
and should be a constant frequenter of the said church of England*'' 
The first son attained his age of 2i, and joined with his father in suffer- 
ing a recovery, under which the plaintiff claimed. It was objected to 
the title, that the contingency was not capable of being satisfactorily 
proved. Upon this Sir Thomas Plumer said, << that it could not be in- 
sisted, that a purchaser was not bound to take a title, which in soma 
measure depended upon matter of fact, for almost every title must de* 
pend in some degree upon such matter. That the matter of fact upon 
which a title depended *might be such as not, in its nature, p i^aqr i 
to be capable of satisfactory proof, as^ in the case of Lowes ^ ^ 

V. Lush,(«) and such a title a purchaser could not be compelled to take: 
fK" the fact might, in its nature, be capable of satis&ctin*y proof, and yet 
not satisfactorily proved; and courts of equity, by assuming a jurisdic- 
tion to compel the specific performance of agreen^nts, necessarily forced 
upon themselves the diffi^lty of determining such questions; and, that, 
in the present case, it did appear to him that the fact was capable of 
proof, and was satisfactorily proved.'' 

In Lowes v. Lu8li(d) an objection was taken before the Master on be- 
half of the purchaser, upon a deed executed by the plaintiff with a view^ 
to the mlQy as amounting to an act of bankruptcy, — being an assignment 
of all his effects. The defendant, on his escamination, having sworn that 
he owed no debt upon which a commission of bankru|>t could issue, the 
Master reported in favour of the title. The report vtras excepted to, and 
Sir W. Grant allowed the exception upon the ground of its being impos- 
sible to ascertain conclusively, whether there was a debt ^pon which a 
commission could issuer 

A reference to enquire wheiber there were any such debt was pro-* 
posed on behalf of the vendor, but this was refused, as affording no secu- 
rity to the title, since the the creditors would not, as in the case of ad- 
vertisements under a decree, be obliged to come *in, and con- ^ *406 1 
sequently would not be concluded by the report And the *- ^ 

bill was accordingly dismissed. 

So in a bill for specific performance by the purchaser, it is a sufiScient 
answer to the bill, that he has committed an act of bankruptcy, and a 
docket has been struck against him, though no commission have issued; 
because he cannot give the vendor money, which he can be certain uf 
being able to keep, as ultimately it may turn out to be the money of the as* 
signees. Sir W. Grant said, <* upon that ground I refused to execute the 
contract in the case of Lowes v. Jjush.( o) Th^e was no defect in the 
title, properly speaking, but my opinion was, that the party could no^ 

(n) 6 Madd. d71 . («) U V«k 648. 



180 ATXiirfloir on tttlmb. 

give the estate, •» ultimately it might not be hia, but the eatate of the as- 
aignees. There is here just the same iuability to give a secure title to the 
money, as there was in that instance to giv^ a secure title to the land/'(9) 

Fillingham v. firomley(r) was a suit for the specific performance of an 
agreement for the sale of an estate called the Juts. This estate had, with 
several others, beed devised to A for life, remainder, in strict settlement, 
to his sons, with divers remainders over; and there was a power of leas- 
ng given to the persons successively entitled, except as to the estate called 
the Juts, as to which the testator directed, that the persons from time to 
time in possession, " should not set, let, or lease out the same or any part 
r *407 1 ^^^^^^^9^^ *^"* " should live and *reside on the said estete;" 
L -' and for default thereof, he gave and devised all his said lands 

and tenements to the persons next entitled in remainder, by virtue 
of his will, << as if such person, so refusing or neglecting to reside or live 
at Juts aforesaid, had been actually dead." A, on his eldest son attain- 
ing his age, joined him in suffering a recovery of the property in question, 
and it was afterwards sold and conveyed to the plaintiff. On his agree- 
ment for re-sale to the defendant, the latter objected, that there had been 
a forfeiture of the estate and premises in question by not complying with 
the testator's will. It appeared on the result of inquiries before the 
Master, that A had, in point of fact, for many years previous to the sale^ 
<^ discontinued to live, reside, or to describe himself as living ajid resid- 
ing there, except that he was in the habit of coming there occasionally 
for a few weeks or months, sometimes with and sometimes without his 
family and establishment; he had at all times, however, two or three 
servants at Juts on board wages." Lord Eldon, in the course of the 
argument said, << suppose he had beeaa member of Parliament, and had 
had a house in London, would you have said that he did not live and 
reside at Juts? Assuming that there was a forfeiture by the father, there 
was the son to make a tenant to the praecipe." His Lordship following 
up this view of the subject finally held, that, it was impossible to s^y 
that there had been any forfeiture^ on the ground of the difficulty in 
knowing what the testator meant by ^^ living and residing." There is 
r *408 1 P^^^ difficulty in saying ^that a forfeiture was incurred 
'- ^ when the court cannot see clearly, what it was the testator 

meant. I cannot agree to the construction of this will, which has been 
contended for, that the testator meant merely to prevent the letting of the 
estate; there are two things which he clearly meant to prevent, one, the 
letting, the other, the not living and residing. Then comes the question, 
what is living and residing? occupation is not living and residing; there 
are many purposes for which the word inhabitant has been taken to in- 
clude persons, as inhabitants of places, in which they never were. The 
question comes to this, what it was the testator meant, and whether, un- 
less a clear meaning can be put upon the will, the court is to take upon 
itself to say that there has been a forfeiture? His Lordship ultimately 
held the title to be good. 

In Stapylton v. Scott, («) the objection turned upon uncertainty as 
to a matter of lact It arose upon a will whereby the testator had <' de- 
vised his undivided mokty or hqlfpari of the dwelling house, &c., and 

(q) Franklin ▼. Lord Brownbw, U Yes. 667. 

(r) Turn. & Rasa. 630. (t) 16 Vw. »7». 
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all his other shdre^^ proportions, and interest, (if any,) in the premises, 
ta the defendants upon trust toselK The devisees sold the whole in- 
stead of a^moietyy-^the question was, whether the testator had actually 
the whole or only a moiety? The language of the demise at least import- 
ed a doubt in the testator's mindu whether he had the whole or not. 
The caU9e of that doubt was, it appears, accounted for by the' evidence 
before the Master, who repbrted in *favour of the title, upon ^ •400 t 
which Lord Eldon observed, <«I think the opinion of the ^ -1 

Master in favour of the title right; but the question remains, whether 
upon the conjecture that this is a good title, a court of equity should 
compel a purchaser to take it.'' On the^ause coming on upon further 
directions, he was of opinion that the objection was fatal, and refused to 
decree specific performance. <*The doubt," said his Lordship, >< in 
general cases, has been, not of the same nature as this, but Upon matter 
of law respecting the title; yet if there is as rational a doubt whether in 
this instance the testator had the entirety of the premises, as if the title 
was affected by an objection of law, I cannot see the grounrd for a differ- 
ent principle. Considering this- question, first, generally^ without the 
f special circumstances, it appears that the testator, who became the owner 
of the entirety in 1780,-made his will in ISOl, devising these premises 
by express description as one undivided moiety; and instead of describ- 
ing the other moiety, he devises all his other shares, proportions, and in- 
terest, if any,^— not asserting that he has any, — to trustees to sell; and it 
appears by a subsequent instrument, on whrch, however, I. do not lay 
much stress, that the same description followed in each of those subse- 
quent conveyances. Taking the principle to be that, a purchaser shall 
have a reasonably clear title, can this be so represented? Admitting 
that it may be explained by extrinsic circumstances, that the testators' 
doubt can be accounted for, the true question is, Whether this is a reason- 
ably clear marketable title, without that doubt as to the - #4,^ 1 
evidence *of it,, which must always create difficulty in part-^ *- •' 

ing with it? I ain satisfied that it is not." 



A complete investigation of the extent to which courts of equity willy 
in the absence of direct evidence of a fact, enforce the acceptance of a 
title, depending on presumptien,* grounded merely pn the lapse of tinfte, 
would lead to a field of inquiry far beyond the limits of the present essay. 
A reference to the leading, authorities, with' a few general observations 
on their effect and tendency, is all that can be attempted here. 

As the matters affecting title of which no direct evidence can be given, 
or of which, from the nature of the transaction, the evidence is very fre- 
quently lost, are almost innumerable, — it happens that almost every title 
is dependent, more or less, on conclusions of fact founded on presump- 
tions resting merely on lapse of time. Old mortgages, for instance, are 
disclosed on the title, and nothing to show that the mortgage has been 
satisfied, or the legal estate got in; debts, legacies, qr portions may have 
been charged by old wills or deeds, and the owner of the estate may have 
no evidence that they have ever been paid, except the presumption aris- 
ing from the fact that, for a long series pf years, and in various transmis- 
sions of the estate, it has been dealt with as if no such incumbrances had 
existed. Terms may have been created for these or other purposes, and 

May, 1838— R 
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there may be a total want of evidence to show whether they have ever^ 
been reaasigoed or surrendered. There may have been eonyeyances in 
r *4l 1 1 ^'^^' upon trust *by way of indemAity^againat possible defects 
i- Mn the title of other estates, and in the nature of things the 

indemnity such, that the purposes for which it was given must have been 
Long since fulfilled or become unnecessary; and yet there may be no 
evidence to show that the legal fee has ever been re-conveyed, and it 
may have become impossible to ascertain in whom it is now vested. 
Acts may have been done by parties representing themselves as executors 
or administrators,(/) which acts would have been imperfect, unless pro* 
bate or letters of administration had been duly granted to them, and yet 
the probate, or letters of administration, or certificate of such having been 
granted, may not npw be producible. In cases of settled estates, parties 
entitled under ulterior limitations may have taken, by virtue of the death 
of preceding tenants for life, or tenants in tail dying without issue, and 
there may be no direct evidence of the death of the tenant for life, or of 
the death and failure of issue of the tenants in taiL(ti) At an interval 
r •41fi 1 ^^ ^^'^^y* forty, or fifty years, back, a ^distant relation may 
^ J be represented as taking the estate by descent as heir-at-law, 

r *A^<i 1 ^^^ ^^ ^^^ present ?day it may be impossible to produce any 
L ^ direct or conclusive evidence of his pedigree. These, and 

(t) 1 MmiIs and Sdw. SSO, where, after a lapse of forty years, it was held, that it may be 
prasomed, if necesMry, that a person was executor or adminisfrator, who appears to ha^a 
acted as each. 

(tt) In Doe ▼. Griffin, (15 East, 243,) a party was presamed to h&ve died without is^e, 
npon evidence that he had gone abroad when a young man, had afterwards died in the WesI 
Indies, and that his family had nerer heard of his having been married. And see Richar^ 
▼. Richards, ib. 274^ n. So in Doe d. Oldham v. WoUey, (8 Bam. and Grass. 38,) the Conrt 
of King's Bench held, under the circumstances of the case, there being- no evidence of the 
party having married, or even of having attained manhood, that after the lapse of 100 years, 
the death of a party withont issue might be presumed, Lord Tenterden, expressly grounded 
his judgment in favour of the presumption on the fact, that there was no evidence of the party 
in question having been married. See also Rowe v. Hasland, 1 Sir ^. Bl. Rep. 404. 

m Dixon v. Dixon, (3 Bro. C. C. 510,) a legatee having been abroad for 28 years, and 
not having heard of for 27 years, it was held that his death migbt be presumed. On the order 
to the Master directing him to enquire, whether the porty in question -waa living or dead^ 
the Master merely stated the facts; his report certified that the individual in question had 
goi^ to sea 28 years before ; that he had been heard of as being in the East Indies about a 
year after, since which there had been no intelligenee of him. Sir P. Arden» (M. A.) re- 
ferred it back to the Master to review bis report by drawing a concluiion from the facta § 
which he accordingly did by stating his opinion, that the legatee in question had died in the 
testator's lifetimes In Lee v. Willock, (6 Ves. 605,) a similar course was adopted, the peti- 
tion was preseated by the plaintiff ^f^ Lee, claiming under a will two shares of a fund, — 
one in her own right, the other as administratrix of her son, Charles Lee, upon the )>resQmp* 
iion of his death. It appeared from the Master's report, that Charles Lee had gone to 
America, that shortly after his arrival there a letter had been received from him» and that from 
that time, which was an interval of about fourteen years, nothing had been heard of him. 
Lord Eldon oensidered the presun^>tion to be veiy strong. So in Bailey v. Hammood, (7 
Yes. 390,) a sum of £2000 liaving been bequeathed to the brothers and sisters of the testa* 
trix, living at her decease, or to the child or children of any of them who should then be dead, 
in such shares and proportions as they would take under the Statutes of Limitation. At the 
time of the testatrix's death there Were several nephews and nieces living, but only one 
hr^yther; twenty years elapsed without his claiming his legacy, and nothing had been heard 
of him during that period. On a petition by the administratrix of one of Uie nephews for a 
transfer and distribution of the fund, the court made the order accordingly, upon the petitioner 
entering into a recognizance to refund, in case there should be a claim. And see further 
Mainwaring v. Baxter, 6 Yes. 458, and Mason t. Mason, 1 Mer. 308, where aa issue was 
directed. 
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Ttrioos other cases of a similar description, are Gonstantly occorring, id 
which those who have to advise upon title have to consider the e&ot 
resulting frOni the application of the principles of presumption, — ques- 
tions requiring the estercise of the utmost delicacy of judgment, and in- 
volving in the result great [Personal responsibility; the object being on the 
one hand to see tifiat the purchaser be not advised to act on a presumption 
which may afterwards prove to be unfounded,— and on the other to take 
care that he be not advised to hoM out tenaciously against a [Presump- 
tion, where the circumstances are such, that a judge would direct a jury 
to find in favour of it, because in such a ease, in the event of a suit for 
specific performance, the purchaser would probably be saddled with all 
the costs, but at all events with^ his own. 

How far, therefore, a purchaser, when willing, can be advised to rely 
upon conclusions resting merely on presumption, and, when unwilling, 
whether circumstances afford such a degree of strength in favour of it, 
that equity would compel him to accept a title depending upon them, 
*are questions to be determined only on a most careful con- ^ «... ^ 
sideration of the circumstances of the case, and of the law as •- -■ 

applicable to them. When the principle of law is clear, the circum- 
stances are often such as to render it a matter of extreme delicacy to draw 
a just conclusion; for instance, it may,^as a general principle, be taken 
for granted, that if a party entitled to the benefit of an equitable claim 
lay by for a period of twenty years, satisfaction will be presumed; the 
rule in such a case is clear enough, but the difficulty lies in the applica- 
tion of it to individual cases, in which very slight circumstances in the 
conduct or situation of parties will affect its operation. When the prin* 
ciple of law is not clearly settled, the question becomes of course con-^ 
siderably more difficult; as in cases^ for instance, relative to presuming 
the surrender or assignment of out-standing terms, or the re-conveyance 
of legal estates in fee. In all this class of cases there is no fixed period 
of time when,' nor any given condition of circumstanoes under which, 
generally^ such re-sissignmentor re-conveyance may be presumed. Henoe, 
then, where^^ there are out-standing. terms or legal estates appearing on 
the- abstract, it scarcely ever happens that a purchaser can be islely 
advised to rely on the presumption that such terms or legal estates have 
been got in* 

It seems at one time to have been thought by conveyancers, that in 
questions between vendor and purchaser, the doctrines of presumption 
were to be applied with great modification, or rather indeed that a pur- 
chaser was not compellable to accept a ^title, any material p *aiti i 
link of which depended merely on presumption.(v) It may I- -I 

be very reasonably thought, that this was the sound way of viewing the 
subject, when w^ have regard to the principle of ec^uity, that a purchaser 
shall not be dompelled to take a doubtful title. ^ However that may be, 

t 

(v) Ski^ Sir Edward Sugden'fl argument in Cooke ▼. Soltaa, (2 Sim. and Stq. 161,^ £n>m 
which it may be inferred that in this eminent lawyer's opinion, there was a material msline* 
tion between the case of vendot and purchaser, and dthersi as to the application of the doc- 
trineif of presumption. In the argument of Minchin ▼. Nance, MS. ( App. D.) Sir E. Sugdea 
for the purchaser, adverted very explicitly to the same distinction, stating it as one which 
flowed clearly from the equitable doctrine of doubtful titlei( and adverting apparently with 
dissatis&ction to Sir f. Leach's decisions on the subject; and see what is said by Loid Iildbn, 
(whiiih seema to go to the aama effiMS^) in Harmwood ▼. Ogiandar, 8 Ye*. 1S9, 
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the present Master of the Rolls, in a series of decisions involring ques- 
tions of presumption, has uniformly s^t himself against this view of thie 
subjectf and he may in fact be considered as having established the rule, 
<^ that a purchaser must accept a title depending on presumptiori, where 
the circumstances are such that a judge sitting at nisiprius, would direct 
a jury to- find ia favour of it." In Emery v. 6rocock,(t£^) he thus lays 
down, and argues, the rule: ''A court of equity will not compel theac- 
ceptabce of a title where there is reasonable doubt in law or in fact. In 
law, strictly speaking, there 19 no doubt; but practically, there is often 
a doubt as to the application of settled principles. In matter of fact 
r *416 1 there is *doubt, where the testimony is direct, because it 
L •* may be given maldjide, or Mbondfide by mistake: there is 

still more doubt where the matter rests in presumption, for all presump- 
tions may be answered. In assunr^ing the jurisdiction of a specific per- 
jTormance, courts of equity are compelled to grapple with these difficul- 
ties; and the only rule, that they can afdopt in cases of presumption like 
the present, seems to be, that if the case be such, i that sjtting before a 
jury, it would be the duty of a judge to give a clear direction in favour 
of the fact, then it is to be considered as without reasonable doubt; but 
if it would be theduty of a judge t6 leave it to. the jury to pronounce upon 
the efiect of the evidence, then it to be considered astoo doubtful to con- 
clude a purchaser." To the principles here laid down his Honour has 
repeatedly declared his adherence, and lias uniformly acted upon them.(ar} 

On the whole perhaps this may be a convenient state of the law; but at 
the same time it must be* admitted, that besides throwing great difficulty 
in the way of advising on titlea, it is^ not always very satisfactory for the 
court to say, — <<I think this is a case in which a judge would direct a 
jury to find in farour of the presumption, and therefore I shall decide in 
favour pf the title;" it would be more satisfactory when such .presump- 
r *417 1 ^^^^ is made, that the grounds of it should.be stated clearly 
^ J and at *larg^, which ought to be<)f so strong and conclusive 

a natur^ ^ to amount to moral certaintyi, . 

The foundation of th^ doctrine of presnmption is tli^ principle, that a 
man wiir naturally claim what beiongs to him. Hence, if he pays o£f a 
mortenge debt, or portions, secured by a term, the presumption is, that 
he will at the same time take a re-assignment or surrender of the term; 
if, b^ing entitled to a mortgage debt, he abstain for a considerable period 
of years from making any demand of principal or interest, in the ab- 
sence of any circumstance to explain this forbearance, the only reason- 
able conclusion is, that ht has^ been paid, — that the debt has somehow, or 
other, been satisfied. A,nd though presumption built on thiis foundation 
may be frequently against the truth of the fact^(y) yet it has been de- 
clared to be for the ends of general justice, that the presumption should 
be made, or favoured,and not easily rebutted.(z) In matters concerning 
land, or specialty obligation, twenty years, and in matters of simple cour 
tract, siic years, form:> in analogy to the Statutes of Liniitation, the period 
on which courts of equity ground the presumption. 

« ■ - 

(w) 6 Madd. 67. 

(x) In Cooke v. SoUaa. (3 Sim. and Sta. 163,) « I adhere to the principle of Emery t, 
Grocock.'* See also Pike ▼. Lapham, stated in a preceding page, (397 J and Minchin t. 
Nance, MS. (App. B.) 

(y) Eldridge t. Knott, Cowp. 315. (z) Jones v. TarbervUlei 2 Yes. jun. 18. 
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The lapse of time, in raising a ground for presuming a fact, operates 
by way of evidence. Hence, the denial of th6 validity ^f a claim is a 
circumstance, that rebuts the presumption of satisfaction raised by lapse 
of time:; so v^ill any other circumstance, *which affords a ^ «4iq i 
ground for concluding against its truth. As ih Reeves v. I- -I 

Brymer,(a) the obligor ^of the bond objected that he ought not to be 
charged with it for two reasons, first, the intention of the obligee to for- 
give him the debt, and second, that the presumptive bar from length of 
time ought to operate against any demand' upon it. Sir W. Orant, who 
appears to have been desirous of presuming satisfaction, held clearly that 
he could not; inasmuch as the obligor's having proceeded upon the for- 
giveness of the debt afforded in itself sufficient evidence, that it had not 
been paid, and consequently there was an end of the presumption. 

It has been said by a very judicious authority, that presfumptions do 
not always proceed t>n a belief, that the thing presumed had actually 
taken place;(6) and by another not less eminent, that grantsare frequently 
presumed for the purpose, and from a principle of quieting the posses- 
sion. Both of these observations are very just, but a very ^ ^..^ , 
slight consideration *wiU show that they are not applicable ^ ^ 

to all cases in wiiich questions of presumption may arise. If the ques- 
tion, be one between vendor and purchaser, it is plain, that the court 
ought not to presume unless it believe; if the question be between a par- 
ty who has long enjoyed a privilege, or a right, under a supposed valid 
title, and another party actually entitled, but who has laid by and not 
enforced his rights; there, on the prinpiple of quieting the possession, it 
will frequently be a sound administration of law to presume even against 
belief. Thus in the Mayor of Kingston upon Hull v. Hprner^(c} pay. 
ment of the port duties to the oorporartion was shown for three centuries. 
Why were the duties paid, if the parties were not bound to pay them? 
The corporation produced their title, which was worth nothing; but the 
jury were directed to presume another grants subsequent to that which 

Eve them the port without the duty: a strong presumption certainly, but 
)rd Mansfield, alluding to'Bedle v. Beard, before Lord Ellesmere,(£0 
said it was a right presumption, though it is impossible to believe that 
such grant had ever been made. So, when the question is, between one 
party claiming the benefit of an equitable debt or charge and another 
liable to make it good, if the former have been guilty of great and unex- 
plained delay in eaforeing l>is claim, satisfaction may well be presumed 
on the same principle, although there be nothing to authorize.a belief, 
that the *debt has been paid, or the charge made good: this ^ j»._ ■. 
is well illustrated by a case mentioned by Lord Erskine.(e) *■ ^ 

^^ I remember/* said his Lordship, ^ a case before Lord Mansfield, where 
a mortgagee brought his ejectment; the deeds proved, accompauied with 

(a) 6 Vet. 516. 

lb) Per Sir W. Grant, ia Hillary ▼. Waller (12 Vea. 253.) On the motion for a new 
trial m Doe ▼. Potland, (!5ir Ed. I^gden's Vend, and Purcb. 441S, 9ih ed.) the Lord Chief 
Baroa eald, that '< he did not think the doctrine of presumption a correct doctrine. It is a 
▼ery serious point, and of late the doctrine has been carried to a very frightful extent/' And 
Mr. Graham observed, that he had never suSered these presumptions, except in casea very 
strongly warranted, and where nothing was sho<vn to the contrary* The Chief Baron added, 
that he nevet desired a jury to presume where he did not himself believe. 

(c) Cowp. 103. . (d) 18 Co. 4. 

(e) In Hillary v. Waller, 12 Vea. 266. 

r2 
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a bond, all went for nothing. He had not received for 25 years, though 
living within a street of the mortgagor, any money upon the mortgajge, 
and upon that the mortgage was considered satisfied." His Lordship 
then proceeded thus: — ^<.It has 4)een said you cannot presume unless you 
believe. It is because there are no means of creating belief or disbelief, 
that such general presumptions are raised upon subjects of which there 
is no record or written muniment. Therefore, upon the weakness and 
infirmity of atl human tribunals judging of matters of antiquity, instead 
of belief, which must be the foundation of the judgment upon a recent 
transaction, where the circumstances are incapable of forming any thing 
like belief, the legal presumption holds the place of particular and indi- 
vidual belief.^' 

On the other hand, as between vendor and purchaser, where the pre- 
sumption relates to a matter by ivhich the title to the estate might be 
prejudiced in the hands of the purchaser, no presumption ought to be 
mi^de, unless the circi^mstances be strong enough to induce the belief, 

r *42l 1 ^^^^ ^^^ ^^^^ ^^ actually so. If the question *were, for in- 
^ -' stanee, whether satisfaction of a specified charge may be pre* 

aumed,as against a purchaser, the presumption ought nat to be made unless 
the circumstances be such that ordinarily speaking, a. man could not re- 
fuse his belief that the charge had been actually satisfied, or that it would 
never be olsimed. The same observation would apply to presuming the 
surrender of attendant terms, because these being the great instruments 
of protection from mesne incumbrances, unless the circumstances afibrd 
satisfactory ground for believing that there has been such surrender, it 
ought not to be presumed on a question between vendor and purchaser; 
for, -if it should aftei^wards prove, that the term is actually subsisting, it 
may be made use of by a third person for the purpose of depriving the 
purchaser of the estate, 



Subject to these preliminary observations On the general principles of 
presumption, the cases on the subject may, for the purposes of reference, 
be conveniently arranged in three classes: first, as to presuming the ex- 
tinction of charges(I); second, the grant or release of incorporeal here- 
ditaments and right8(II); and, lastly, the reconveyance and reassignment 
or surrender of outstanding legal estates or terms(III).^ 

I. 9^s to presut^ing" the extinction of charges»^-^l{ a party, entitled 
to a bond or specialty debt, take no steps for enforcing payment, nx)r 
otherwise notice the debt for a period of twenty years, it will, in the ab- 
r *422 1 sence of special circumstances satisfactorily *explaining this 
*• ^ delay, be presumed to be extinguished ;(/■) unless it can be 

shown that the vendor was in such circumstanced that he could not pay, 
in which case the presumption fails. Thus in Wynne v. Waring,(^) 
the obligor in an old bond was known to be distressed during all the lat- 
ter period of his life, having no property but real estate covered with 
mortgages; and the Master of the Rolls having directed an action or an 
issue, upon these and other circumstances the jury thought the presump- 
tion rebutted. Fladong v. Winter,(A) was decided on the same princi- 

(/) Oswald ▼. Leigh, 1 T. R. 271 ; Flower V. Jjord Botingbrokeb 1 Str. 6S9. 
(^) Stated in Fladong ▼. Winter, 19 Yes. 198. 
Ih) 19 Vea. 196. 
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pie; there the debt arose on bonds given to the debtor in India in 1774: 
thef were made payable in 1776 and 1777 respectively. He quitted 
India in 1775^ and died intestate in 1802. Administration was taken by a 
creditor, against whom in 1803 the usual decree was obtained, under which 
this claim was brought before the Master by the obligee of the bonds, 
supported by his own affidavit and the examination of ai brother of the 
intestate as to (lis insolvency; stating that he lived at different lodgings, 
and generally that he never had the means of paving this debt The 
Master reported in favour of the claim, and Lord Eldon, on an exception 
to the report, thought '^ there was evidence enough to preclude him from 
saying that the Master was wrong," adding << but if you^choose to try it^ 
that is reasonable. It is a *pure question of fact for a jury; ^ 9400 -1 
and there is too much semblance of evidence for me to de- ^ ^ 

cide against the claim. If the expectant will not try it, I shall confirm 
the report^' 

Whether the same doctrine applies strictly to a mortgage debt, or 
whether it is in this peculiar species of transaction to be received with 
some degree of modification, are points on which the conclusions and 
the arguments of judicial decisions are somewhat at variance. In Trash 
v* White,(i) Lord Thurlow said, "that if the case was clear that no in- 
terest had been paid for twenty years, he had always understood, that it 
did raise the presumption that the principle had been paid; but there 
must be not only the non-payment of interest but no demand J^ Under 
the circumstances of the case^ however, he referred it to the Master to 
enquire whether any interest h^d been paid, with leave to examine the 
parties upon interrogatories. So in two old cases in the time of Charles 
the First,(A?) the Court of Chancery relieved purchasers fr6m claims 
under sleeping mortgages. On the other hand, in the case of Toplis v. 
Baker(/) in the Exchequer^ atid anterior to Trash v. White, it Was held 
upon long argument and great consideration of all the authorities, that 
there was no general rule for presuming satisfaction of a mortgage after 
twenty years or any other period ;(77i) and although a jury ^ ^404 1 
might *find a bond satisfied after twenty years, yet where a »• J 

bond is a collateral security to a mortgagee, he cannot be prejudiced by 
that circumstance ;(7)) and pughj; in any case to be let in to establish his 
claim in a court of equity if he could. 

The principle upon Avhich the latter view of this question is grounded 
is this, that though the mortgagor may continue in possession, he is ten- 

(i) 3 Bro. C. C. 289. 

(k) Sibson v. Ftetcher, 1 Gh. RJBp. 59 ; Hales v. Hales, ib. 105. 

(/)2Cox, 118. 

(m) Trash .▼. White, 3 Pro. C. C. 289, Mf. Beit's n. ( I .) 

(n) '* In Lemaa v. Newnham, (1 Ye*, seai 5 1 ) it was sa.d, that ii\ case of a bond a jury 
would presume payment after twenty years had elapsed without principal or interest paid or 
demanded, and it was argued that this would be absurd where the bond was a collateral 
tecarity, unless the mortgage was alS6 supposed satisfied ; but the Master of the Rolls denied 
that the jury would of course presume the bond satisfied ; seeming to admit if the jury did 
find the bond so, this court would in consequence presume the mortgage satisfied : but I doubt 
of this proposition. If the collateral security had been a note of hand instead of a bond, the 
Statute of Limitatione would .run against the note and leave the- mortgage as it lyas.' If the 
jury Went on the presumption of thfbond being satisfied from there being no payment or de- 
mand for so many years, I cannot think that the party would be prevented from showing the 
truth of the case in a court of equity against such a presumption.'' Per the Lord Chief 
Baron in Toplis v. Baker, 2 Cox, 123. 
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I 

ant at will to the mortgagee; that therefore there ia no adverie {Mweaakm^ 
and the noortgagee may at any distance of tiine assert hia title. iTo this 
it^may be biriy answered, that in point of fact a mortgagor is not a ten- 
ant at will in the strict and proper sense of these words; and that, as the 
relationship of landlord and tenant does not actually exist between theofiy 
arguments deductble only from that relationship are i^ot properly applica- 
r *425 1 ^^^ ^ ^^^ question. . ^Secondly, in order to found a presump- 
^ ^ tion on the ground of satisfaction^ adverse possession is not 

necessary )-— it nerer being necessary to show adverse possession, except 
where it is intended to set up length of time as a bar under the Statutes 
of Limitation* When satisfaction of a judgment or bond debt is pre- 
sumed after a period of twenty years, it is not on the ground of adverse 
possession, because, in fact, there is none,-^the presumption is made, 
simply because it is not to be thought, that a creditor would suffer his 
claim to lie so long dormant; and that, as he has made no claim, his de- 
lay can only be explained by presuming that he has been paid. The 
same observations may be made with respect to a legatee,-— the reason 
why the court refuses after a certain lapse of time to assist him, being, 
not adverse possession, but simply his laches. If a legatee, conusant of 
hu| rights, stood by while he saw the legacy paid to another person, or 
applied in a manner inconsistent with his claims, this would be a case of 
adverse possession, and after twenty years the lapse of time would ope- 
rate not by way of evidence and as raising a presumption of payment, 
but under the statute and as a positive bar. Where the legacy is charged 
on real estate, the owner of the land is a trustee for the legatee, and the 
fiduciary relation between them is just of as binding and obligatory a 
character as that between mortgagor and mortgagee, the relationship dif- 
fering in form rather than in substance. The whole argument therefore 
r *426 1 ^^^^^ is drawn from the notion that the possession of the 
L J *mbrtgagor is not adverse, is conceived to be utterly inap-^ 

!>licable, arid to proceed from a mistaken tiew of the grounds on which 
apse of time operates, where on the mere laches and delay of the par- 
ties, it is considered as affording evidence of payment. 

Sir Thomas Plumer, adverting to this question in Christophers v. 
Sparke,(o) says << the diflScutty t feel is that if twenty years' possession, 
without claim on the part of the mortgagee will not operate as a defence 
against htm, I do not see how any period of time, however long, can bar 
hiin. If the fiction of the tenancy at will is an answer to the objection 
after twenty years, why will it not be an answer after any other time? 
There would be no possibility of stopping. With respect to the mort- 
gagor it is clear, that his equity is shui out by the mortgagee being in 
possession for twenty years without acknowledgment; then why should 
not this be reciprocal?, Why should it be necessary for the relation to 
be kept alive in the one cade, and not in the other? For these reasons, 
though I do not give a positive; opinion, I cannot agree to the doctrines 
intimated in the cases I have alfuded to.{p) The point, in fact, was not 
decided in either of these cases; th^y turned upon particular circum- 
stances." 

In Christophers v. Sparke, it was not necessary to decide this point, 
time under the circumstances of that case being held to raise a pre- 

(9) a Jac 4c Walk. 235. (p) Cited, wpra, p. 423, notef (k) and {L) 
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sumption that the alleged debt nerec existed; but it is sufficiently ob- 
vious *from the whole tendency of the judgment of the ^ ^.^^ ^ 
Master of the Rolls, he would have held, that a lapse of I- ^ 

twenty years, without pa3nnent or demand of interest, would, if unex- 
plained, haye raised the presumption that the mortgage was satisfied. 

It is needless to observe that this presumption, like every other rest- 
ing merely on length of time, and where the possession not being ad- 
Verse, it cannot operate under the Statute of Limitation, or by analogy 
to them, may be rebutted by evidence, showing that the mortgage has 
,not been satisfied, and explaining the dday: hence, therefore^ if an ad- 
equate cause can be shown for not enforcing the demand, the presump- 
tion is rebutted, as this circumstance explains the delay. In Stewart v. 
Nicholls,(^) the mortgage in question was made by deed, bearing date 
in January, 1790, subject to two former mortgages. On the 6th May, 
1794, a commission, of bankrupt issued, under which the mortgagor was 
declared bankrupt. The bill was originally filed on the 19th January, 
1811, but no proceedings were^ taken upon it; on the 9th March, 1825, 
a bill of revivor and supplement was filed by the executors of the mort- 

fagee. It set forth a former suit by a prior mortgsigee, commenced in 
iasterTerm, 1796, in which the usual decree was made for taking the 
accounts and for foreclosure; but before any further proceedings; were 
had thesuit abated by the death of one of the plain tifis therein in 18U. 
That suit was revived in 1814. *A receiver had been ap- ^ ^. ' ^ 
pointed in 1803^' who paid the balances, of the rents and pro- L ^ J 
fits from time, to time into courL The mortgagor went to America, and 
in 1824 the Master reported that he was dead. A former mortgagee was 
in that suit paid off out of the funds in court. The bill of revivor and 
supplement alleged, that a receiver having been appointed of the rents 
and profits of the mortgaged premises, and the baiances^aving been from 
time to time paid into court, and the principal and interest due on the 
mortgages in that cause mentioned being unpaid, and the mortgagee be-* 
ing then ignorant that the contingent reversionary interest had become 
vested in tne mortgagor as therein mentioned by the decease of his wife 
and only child, was unable to prosecute his cause with effect in his life- 
time, and charged that, under the circumstances aforesaid, and particu- 
larly of the mortgagor and hit son residing in America, and from the 
uncertainty concerning him and his affairs, that no presumption of satis- 
faction of the mortgage arose by lapse of time or otherwise. It was held 
by, Sir J. Leach, M. R., that there was no^rouhd tor presuming satisfac- 
tion^ and his Honour seems to have rested his opinion principally on the 
factx^f the mortgagor having become bankrupt so shortly after the mort- 
gage, and that in consequence there were only four years in which the 
mortgage could, have been paid by the mortgagor, fiesideis this it is 
probable that the circumstance of there being two previous mortgages 
might have had considerable influence with the eourt. 

^His Honour proceeded to say, ^<this court can give no p ^.^g <. 
relief if there' has been an adverse po^isession for twenty ■- ^ 

years; unless^ the court be satisfied that the rents were applicable to the 
payment of the mortgage. Would not the possession of the receiver be 
adverse?"(r) It aopmB impossible to contend that the possession of the 

(9) Tailil Rep. 307. (r) Taml. Rep. 313. 
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receiyer cottld be adverse, be being the mere agent of the eourt, for the 

Eurpose of getting in the rent% and placing them in its custody, for the 
enefit of the ceaiuis que trtistf whoever they might be. 
The observation, that the .eotirt coold give no relief if there' had been 
adverse poasesaion for twenty yeara, seems t6 haVe been made whh re- 
ference to the decision in.ChoImondeley v. Clinton ;(#) and this is con- 
firmed by an observation afterwards made by one of the coonsel^that he 
had looked into the judgment of the House of Lords in that case, and 
could find nothing in it applicable to the case of mortgagor or mort- 
gagee, upoa which the Master of the Rolls is reported to have stated, 
*^ that he should certainly never extend it. to mortgagor and mortgagee/' 
There is a good deaj of obscurity in these remarks, which probably 
arises from the language of the court and of the bar, being rather con- 
cisely reported. The case of Cholmondeley v. Clinton, the doctrines of 
which will be considered by and bye at more length, had nothing to do 
with this case. The question there was between a person elaiming to 
r *430 1 ^ entitled to the equity *of redemption aiid the party «c- 
^ ^ tually so entitled, unless his rights were barred by time; the 

former having for a'period of twenty years and upwards, paid the in- 
terest oh the mortgage while the latter laid by, and this great question 
in the cause resolved itself into two points; first, whether this payment 
of interest constituted an equitable disseisin, or in other words an ad- 
verse possession; and if so, then, secondly, whether twenty years of 
such adverse possession was a bar to the person actually entitled to the 
equity; and Sir J. Plumer> in a judgment, admirable alike for its copious 
illustration and force and clearness of argument, decided both points in 
the affirmative. Such a case clearly haa po reference to the question 
between mortgagor and mortgagee,<— in questions of adverse possession, 
such as Cholmondeley v. Clinton, the lapse of time operates as a bar, by 
virtue of the Statute' of Limitations; in questions between mortgagor 
and mortgagee there can be no adverse possession, and time therefore 
operates only by way of evide6ce> raiaing only a presomptioa which 
niay be rebutted. 

Legacies are frequently charged on real estate, and paid off without 
taking proper vouchers of acknowledgmtot; or they are lost, and when 
the title comes to be looked into after a lapse of thirty or forty years, no 
evidence can be given of their having/beefn satisfied. The cases on this 
subject are not numerous, but were well considered, and are strongly 
_- - marked. In Jones v. Turberville,(/) the testator had ^charg- 
l J ed all his estate with debts and le§Btcies; the bill was filed 

for payment by the second husband of a legatee after her death, against 
the parties in possession of the- estate. It was resisted on the ground of 
presumed payment^ arising from the length of time which had elapsed 
without any demandr*^bove forty years, and the refMresebtatives both 
real and personal, and all persons who could throw any light upon the 
question, being dead. To rebut this presumption tho' plaintiff proved 
one legacy of ten guineas ctot paid; he also proved an application to 
Catherine Williams^ one of the defendants, about thirteen years pre« 
viously, upon which she acknowledged, that she knew the lejgacy bad 
not been paid, and wondered that they did not proceed against her huth 

(t) SJac& Walk. 1. (0 il YM.Juik IK 
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band for it, bat dtytibted only whether she or the otbel* defendant! were 
liable to pay \he jegaoiea, which she and her attorney thought a proper ^ 
subject for the opinion of counsel; by her aoswer she stated, that when 
caHed upon she told them that she would have nothing to do with it,^ 
and if they troubled b^ they must take the consequences. At the 
bearing, however, the relief prayed agiinst her was given up, the lease* 
hold estate in respect of which she had been made a party, and which 
had been eonmdered a part of the testsftor's estate, being in point of 
fact, bound by a settlement, so that he had no power over it. These 
were all the material facts. The bill was dismissed with costs, upon 
grounds which, are very dearly stated by Lord Commitoioner Eyre. "It 
is E10W sought,^' said his Lordship, « to make this estate liable with in* 
terest, *to which it ought not to have been liable, in the ^ *aqq i 
handa of a person who ought not to have b^en charged, and ^ ^ 

above forty years after this demand ought to have been put in a course 
of payment. If I could indulge conjecture, I doubt about the payment 
of these legacies I know in Wales there is a pious reverence for the 
representatives of the family; and that the other relations are unwilling 
to press them; and will take their demands upon them by a little at a 
time. But the interests of jgeneral justice require, that demands should 
not be afterwarda eoforced in this way. The evidence is not sufficient 
to repel the presumption. As to the application to Catherine Williams, 
evidence of an application t6 somebody has adegree of wieight; but what 
she. said could only he evidence against herself. She said nothing, and 
could say nothing, that could a£kct those against whom the decree is 
prayed^ and ahe had manifested that her estate is not liable. So it only 
comes to this; that thirteen year^^ ago there was an application. But 
what happened during the previous period? As to the other witness 
there is nothing in his evidence that can be considered as evidence, for it 
is all hearsay from Mrs. Jones and persons of the family against these 
parties. We are reminded that he said as4o one legacy, that it was not 

riid. With regard to the other legacies or bond debts not being paid, 
should have hesitated in considering that as evidence that this was not 
paid. That one has forborn is no probf^ that another has forborn ; there- 
fore, I doubt of the relevancy of that evidence. *It is a case ^ *4aq i 
in which the presumption remains not rebutted; and the l- -' 

court is glad to discourage suits under such circumstances as this, com<^ 
meuced by the second husband of this lady after her death, and after the 
death of all people who could give any account of the affair. I am of 
opinion, therefore, that the bill ought to be di^^missed, and with costs as 
against Catherine Williams.^^ 

In Pickering V. Lord Stamford, (t^) the testator died in the year 1757, 
having by his will and a codicil thereto, given the residue of his per- 
sonal estate for charitable purposes. Lady Stamford, the acting execu- 
trix, applied the interest and part of the' principal, in the erection of a 
school; part of the interest was applied ih the support of it, and what 
was not so applied, iuvested from time to time in stoclf.' In the year 
1793, the next of kin of the testator being all dead, the representatives 
of one of them filed a bill against the executor of Lady Stamford, upon 
a suggestion that a considerable part of the testator's personal estate was 

(ti) 3 Ve(k Jan. 272. 
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mqn^y lent on fnortgage, lind other real securities, and praying (among 
other thinga, having no reference to the subject under disbussion) for an 
account of the persohal estate, and particularly of that part, which con- 
sisted of money out on mortgage or other real securities, and that the 
bequest of such part might be declared void and distributable, subject to 
r *434 1 ^^^ payment of debts, &c. as a resulting trust for the next 
I -I *of kin. The object of the suit was not so inuch, that part 

of the money secured on mortgage as had been actually applied, but 
that which not having been applied was still in the hands of the repre- 
sentative. And the question was, whether by the lapse Of time, a pe- 
riod of thirty-five years, the right to an^ccount was barred? And this 
turned upon another question, whether acquiesfcence or a release by the 
next of kin could be presumed? 

The circumstances of the case were these. The testator had, by his 
will, given legacies to some of the next of kin, which were paid shortly 
after the testator died, from which it was argued that they must have 
known the contents^ of the will, and that having laid by So long, they 
could not now come for the residue* Another circumstance waa that 
many.of the next of kin -were inhabitants of the spot where the school 
was erected, and that their children had received education in it; and on 
these grounds it was contended, that either acquiescence, or a release, 
by them must be presumed.- An accidental consideration, however, in- 
tervened, which was much relied on in argument, and apparently pressed 
a go^d deal upon the /opinion of the court It so happened that the 
decision establishing, that monies on real securities.are not capable of 
being given by will to charitable purposes, had been then very recently 
r *4')') ^ made;(t;) and. it was insisted, therefore, that it was *unrea* 
1> - ^ sonabie to suppose that the next of kin coqld be acquainted 

with the state of thelaw^ and consequently, that no presumption of ac- 
quiescence could be allowed; and, this view of the subject seems to have 
been adopted by Lord Alvanley. After stating, that if this had been' the 
case of a legacy, he should have been of opinion that there was a bar on 
the presumption of satisfaction, and adverting to the doctrine established 
by the decision just adverted to, he adds, << the rule might or might 
not be well known among lawyers at that tirne^ I believe it was; but 
it could not be expected to be very Well kpown among persons in Ches- 
tef, or that they should be so well acquainted with the law, as to be ap- 
prised, that such part only would go to charitable uses as was out on per- 
sonal securities. This sort of acquiescence does not raise any presump- 
tion of satisfaction, nor does it raise any presumption of a release, which 
certainly might be ^ade."(fe;) This, as is sufficiently apparent from a 
careful consideration of his elaborate judgment, appear^ to have been the 
only consideration which embarrassed him, his disposition being mani- 
festly very strong to dismiss the bill, if he had felt himself authorised 
so to do. 

Now on looking back at his judgment, it seems very difficult to find a 
legitimate ground for making the ignorance of the parties as to the state of 
the law, ground for breaking in upon the wholesome practice of dis- 

(v) Attorney-General ▼. Meyrick, 2 Vet. een, 44, decided by Sir John Strange, in 1750, 
■bbrtly therefore before the death of the testator. 
(t<;)2Ves.jan.«80. 
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eouraguig stale demanda; *it being notorioas, that the courts p « . ^g ^ 
are continuaUy acting oo principles of law, which are almost ^ , ^ 

uoirersally unknown. How often has the intention of t^statbrs been 
defeated by ignorance of the fact, that three witnesses are necessary for 
the devise of real estate? haw often have parties been deprived of intend- 
ed bounty by the technical construction of law,. as ta what words shall 
or shall not create estates tail? Even • within the last few yeaps how 
many securities have become ineffective, by reason of the decision in 
Purdew v. Jackson ;(a?) yet have the courts ever permitted themselves to 
be embarassed by the real, or supposed ignorance of the parties? By no 
means. It is the duty of individuals to look afta: their own ri^ts, and if, 
in ignorance, they have permitted others for a long series of years to enjoy 
what they themselves were justly entitled to, it is better that an individual 
injury should be sustained, than that a get^eral principle of great public con- 
venience should he infringed, or fettered by restrictions and modifica- 
tions, which render it impossible to advise with any degree of certainty 
upon its application. There was nothing in. the circumstances of the 
case, but this mere alleged ignorance of the parties to take it out of the 
principles laid down in SmiUi v. Glay(y); and on the broadest and clear- 
est principles of judicial decision, the bill ought to have been dismissed 
at the hearing. 

*Lord Alvaoley, however, although .admitting that if he p , » - 07 n 
must have decided the case then, he would have dismissed ^ ^ 

the bill, directed, enquiriea as to the application and present amount of 
the. personal estate, and also (among^ other things) Whether the next of 
kin had notice of the will, and had released or otherwise relinquished 
their shares in the residue? upon which the Master repotted, (2:) << that 
the next of kin had not released their right, but that they all lived neiar 
the testator,, knew of the will and the dispositions made by it, accepted 
their legacies, gave discharges^ and saw the manner in which the money 
was applied under the will, and that some df them worked in building the 
school, and, lastly, that the trustees had kept their accounts so regularly 
that there was no difficulty in ascertaining the personal estate at the death 
of the testator/' On the hearing upon further directions, his Lordship 
after "desiring to be understood by no means to give any countenance to 
these stale demands," felt himself bound to decide in favour of the 
plaintiff, << upon the circumstances, — that there Was nothing inducing 
great public or private incpnvenience, that the accounts were found, and 
that the trustees were not called into account for what had been dis- 
bursed.'' 

It has been already observed, that the question in this case was, whe- 
ther there was ground for presuming acquiescence by, or a release from, 
the next of kin? To the first of these points, namelyj whe- ^ *4.3q t 
ther *acquiescence was to be presumed. Lord Alvanley prin- »- •* 

cipally directed himself at the hearing, and on the ground of ignorance, 
which it has been suggested was a very unsatisfactory, if not an unsound 
principle, he thought, that acquiescence was not to be presumed. As to 
the second point, namely, whether a release was to be presCimed, to use 
his own words, << he did not then think the case quite ripe," and accord- 

(x) 1 Rubs. (^) 3 Bro. C. C. 640, Mr. Belt^i ed. n 

(r) 2 Ves. jun. 68. < , 

Mat, 1838— S 
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ingly^ this is the question principslty argued by htm at the hearing on 
further directions, and after a great deal of very elaborate reasoningy he 
comes to a conclusion in conformity with the Master^s Report, that next 
of kin had not ** released this demand.'' Now with great deference for 
the authority of this judge, this was not a question which could be fairly 
raised, because if a deed is never to be presumed in cases^ where there is 
good reason for thinking that none has been executed, it will scarcely 
ever happen, that such presumption can t>e made. The true question 
was not. Whether in point of fact there had been a release? but Whether 
there was that lapse of time, and those circumstances of laches^ under 
which courts, as well of law as equity, presume a grant or release not on 
the ground of belief, but frequently against belief, and for the mere pur- 
pose of quieting the possession? 

This subject underwent great discussion in the recent case of Campbell 
r. 6raham,(a} in which Lord Brougham, over-ruling the decision of Sir 

r *430 1 *^' ^^^^9 ^^'^ ^^^^ ^^^^^ ^ lapse of seven-and-twenty years, 
^ ^ without taking any steps to obtain payment of certain lega* 

cies, the parties claiming to be entitled to the benefit of them were too 
late.^ The judgments of the Master of the Rolls and the Lord Chancellor 
differ materially in their principles of decision, that of the former appear- 
ing to have gone mainly on the particular circumstances of th^ case from 
which his Honour concluded that the* presumptive bar growing out of 
the laches of the legatees was rebutted by the situation .of the parties; 
while the judgment of the Lord Chancellor went rather on the general 
principle, that after a certain number of years satisfaction must be pre* 
sumed, perhaps hardly attending sufficiently to the fact, that this is a 
presumption liable to be rebutted by evidence, either direct or circum-^ 
stantial. That there were some considerable grounds tending .to rebut 
the presumption must be admitted, but attending to the principle, << that 
these presumptions are to be favoured and not easily rebutted,^' it would 
appear that the Lord Chancellor might have rested his reversal of the 
judgment of the Master of the Rolls very satisfactorily on this ground. 

IL Jts to presuming grants or releases, matters of record^ acts of 
parliamenty ^c. — " One of the general grounds of presumption is, the 
existence of a state of things which may most reasonably be accounted 
for, by supposing the matter presumed. Thu? the long enjoyment of a 

f *440 1 ^^^^^ ^f ^^y^y -^ *^ *^^* house or close over the land of B, 
I- ■' which is a prejudice to the land, may most reasonably be ac- 

counted for by supposing a grant of such rights by the owner of the land; 
and if such a right appear to have existed in ancient times, a long for- 
bearance to exercise it, which must be inconvenient and prejudicial to 
the owner of the house or close, may most reasonably be accounted for 
by supposing a release of the right. In the first class of cases, therefore, 
a grant of the right, and in the Tatter a release of it, is presumecl.(6) On 
this principle, it has long been established, that the adverse enjoyment 
ofaright of way for twenty years unexplained, and with the acquiescence 
of the owner of the inheritance, is a sufficient foundation for presuming 

r 

' ' . ' y 

m 

(a) 1 Rqm. dc Mylne, 463. 

ib) Fvt Lord Tenteidsa io Doe ▼• Hilder, S^Bam. & Aid. 791. 
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that thero had been a grant of the right of way ;(c) ab the enjoyment of lighta 
for twenty years,^ with the acquiescence of the party, who after that time 
does any thing to impede such enjoyment, affords so strong a presumption 
of a right by grant or otherwise, that aniesa the exercise of the right be 
contradicted or explained, a jury ought to support it{d) The same prin* 
ciple applies to other subjects of the like nature, the right to the usage 
or control of water fpr instance. Thus, in Wright v. Howard,(e) in a 
question on exceptions to title, it is laid down by Sir J. Xioach, that 
." every proprietor who claims *a right, either to throw the p »- .. ^ 
water back aboye, or to diminish the quantity of water which *- ^ 

is to descend below, must, in order to maintain his claim, either prove an 
actual grant or license from the proprietors affected by his operations, or 
must prove an uninterrupted enjoyment for twenty years; which term of 
twenty years is now ad(ypted, upon a principle of general convenience, as 
affording conclusive presumption of a grant/'(/) The^e subjects are, 
however, mentioned here only by way of illustration, the law in respect 
to them being now defined by Act of Parliament 

Mn order to constitute a title to a rectory, it muat be ^ ^tAA2 i 
shown that the impropriation was before the 15 Rich. 2, or '^ ^ 

the 4th Hen. 4, or the endowment of a vicarage by tithes, salary, glebe, 
or otherwise, nlust be shown; the first of these statutes enacting, that 
there shall be no impropriation without such an endowment, the se* 
eond that a vicar should be canonically inducted. Hence,, therefore, if 
one of these alternatives be not shown, the impropriation is void, unless 
long possession and unequivocal acts of ownership can be shown; for 
then an impropriation will be presumed. This was decided in the old 
case of Crimes v. Smith,(^) the circumstancea .of which were these. 
The abbot of Sulby held the parsonage of fiulbenham, in the county of 
Leicester, appropriate, which as a parsonage impropriate came to Henry 
the Eighth by the dissolution of monasteries, ann. 31, whojr^ the S7th 
year of his reign granted it in fee-farm, under which grant the plaintiff 



(c) Campbell ▼. WUiod» 3 East, 301. , 

Id) Darwin y. Upton, 2 Saond. 175 c, n.; CroM ▼. Lewis. 2 Barn. & Cress. 689. 

le) I Sim. & Stu. 203. 

(/) By the 2d and 3d Wm. 4, c. 71, «ntiUed << An Act for shorteningr the time of pre- 
scription incertaia cases," the law no this subject has been eonsiderabiy modified : it is there- 
by enacted, that when rights of common and other profits a prendre, *' except sach matters 
and things as are therein specially provided for, and except tithes, rent, and services," have 
been enjoyed without interruption for thirty years, such right or profit shall not be defeated 
by showing, that it was first taken or enjoyed at any time prior to such period of thirty years ; 
but, neverUieless, such claims may be defeated in any other way by which the same are now 
liable to be defeated ; and when such right or profit shall have been enjoyed for sixty yean, 
the right shall be deemed abeoluto and indefeasible, unless it appear that the same was taken 
and enjoyed by some consent or agreement, expressly made or given for that purpose by deed 
or ivriting" (Sect 1.) There is a similar provision with respect to '* eny way or other ease- 
jnent, or to any water^urae or the right oCany water/' the correspondiog periods being twenty 
and forty years (Sect 2.) It is also enacted, that where light has beea enjoyed for twenty 
years without interruption, the right shall be absolute, unless it was enjoyed under a deed or 
writing for that purpose (Sect 3.) The 4th and 8th sections direct the mode of computing 
the before mentioned periods, and prescribe what shall be deemed to be an intorniption 
within the meaning of the Statute. Sect 5 prescribes the mode of pleading such claim. Sect* 
a enacts that in the several casee provided for by the Act, no presumption shall be made hi 
less than the periods of time mentioned by tha act The 7th section povides for 
bilities. . 

(^) 12 Rep. 4 ; in the Exchequer Chamber, 30th EUs. 
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elftimed. The defendant had obtained a preeentatton of the Queen, and, 
to destroy the said impropriation, did show the original instrument of it 
r *44^ 1 ^^ ^^ ^^^^ ^' with condition that a vicarage should *be 
I- J competently endowed, and alleged that the said vicarage 

was never endowed, and therefore void. There was no instrument, nor 
Airetft proof, of any endowment of the vicarage* But, on the ground 
that the said rectory was during all the time of the impfopriation sup- 
posed, reputed, and taken to.be appropriate, and a Vicar presented, ad- 
mitted, instituted and inducted, as a vicar rightfully endowed, and paid 
his first fruits and tenths, it was resolved by all the court << that it shall 
be presiumed that tlie vicarage, in respect of continuance, was lawfully 
endowed; and it shall be of dangerous precedent tci examine the origi- 
nals of impropriations of any parsonages, and the endowments of vi- 
carages, for that the originals of them in time will perish:'' and so it was 
-decreed for the plaintiff. 

Even against the Crown every thing may be presumed, which is ne- 
cessary to support ancient and continual possession. (A) Thus, evidence 
of constant payment, and the production of ancient tables of duties, 
comprehending the duties in question, have been held sufficient ground 
to presume against the Crown, a grant of duties on sea-coal imported 
into the city of London.(i) And a grant or charter from the Crown, 
which ought to be by msltter of record, may under cireumstahces be 
presumed, though its supposed date be within time of legal memory.(Ar) 
r *444 1 '^^^^ ^"^^^ established '*by Lord Ellesmere> in Bedle v. 
L i B€ard,(/) the leading authority on this subject of presuming 

against the rights of the Crown. The case was thus: Edward the First 
being seised of the manor of Kimbolton, to which the advowson of the 
<shurch of Kimbolton was appurtenant, by his letters patent granted the 
said manor with the appurtenances to Humphrey de Bobun, Earl of 
Hereford, in cair general. Humphrey de Bohun, the issue in tail, by 
deed, in the 40th of Edw. 3d., granted the said advowson, then full of 
an incumbent, to the Prior of Stoneley and his successors; and at the 
next avoidance, they held it in proprios usus. And upon this appro- 
priation made concurrentibus iis^guas in jure requh^untuty Oifier the 
d^ath of the incumbent, the said Prior and his successors held the said 
.church appropriate, until the dissolution of the monastery in the 27th 
Hen. 6. The said manor descended to Edward Duke of Buckingham, 
as issue to the said estate tail; and the reversion descended to King 
Hen; S. In the 13th Hen. 8, the Duke was attaint of high treason; in 
the 14th Hen. 8, the King granted the said manor, &c., with all ad vow- 
sons appendant, &c., to Richard Wingfield and the heirs male of his 
'body; in the 16th Hen. 8, it was enacted by Parliament, that the said 
Duke shall forfeit all manors, .&c., advowsons, &c. which he had, &c. in 
.4tb Heh»^ 8. The King, in the 37th Hen. 8, granted and sold for mo- 
ney tiie said rectory of Kimbolton, ias impropriate in fee, which by 
r *44S 1 niesne conveyance came to the plaintiff; in the *S7 Eliz. 
L J Beard, the defendant, obtained a presentation of the Queen 

(h) In GoodUOe ▼. Baldwu^ (10 Eait, 48S,) Lord EUonboioagh states it to be t]ie con- 
stant habit of the conrts to prec^urae grants from the faEopua on a possession of twenty years, 
(t) The King ?. Carpenter, 2 Show, 47. , 
Ik) I'he Mayor of Hull ▼. Homer, Cowp. 110. 
(/) 12 Rep. 6. * 
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by lapse, pretending that the said church was not lawfully impropriate 
to the said Prior of Stoneley; because, Ist, Humphrey de Bohun who 
did grant it to the prior, hs^d nothing in it, for that it did not pass to 
his ancestor by these words manerium cum pertinentibusj — 2d, or for 
this, that he had no more than an estat^ tail, and then by his death bis 
grant was void.(m) But it was resolved by Lord Chancellor Ellesmere, 
with the principal judges, and upon consideration of precedents, that 
the plaintiff should enjoy the said rectory; ^^ for, although that by any 
thing which can be now shown, the impropriation is defective, for by 
nothing which now appears, the issue in tail had any thing in the ad* 
vowson at the time of his grant to the said Prior, foir that the advowson 
did not pass by the grant of the King by those words, ^ cum pertinen- 
tibus/ yet it shall be now intended, in respect of the apcient and con* 
tinual possession, that there was a lawful. grant of the king to th6 said 
Humphrey, who granted in fee; so that he might lawfully grant it to the 
said priory; And all shall be presumed to be done, which might make 
the ancient impropriation good;fo^ 'iempus €8 1 edax return; and re- 
cords and letters patent and other writings, either consume, or are lost, 
or embezzled, ^and, God forbid, that the ancient grants and ^ *aaq -i 
acta should be drawn in question, although that they cannot >- ^ 

be shown, which at first was necessary to the perfection of the things 
and, if the io^propriation had been drawn in question in the lifetimeof 
liny of the- parties to it, they might have shown the truth of the. matters 
hutafter the death of all the parties, and after so many succession of ages^ 
in all which the said church was esteasied and allowed to be rightfully 
impropriate, if any objection or exception should now prevail, the an« 
cient and long possession of the owners of the said rectory should hurt 
them; for, if these objections or exceptions had been made in the Uvea 
of the parties, without any question they had been answered, or other- 
wise, in so many successions of ages it would have been impeached or 
impugned.'' 

In the case of the advowson of Chester-le«Street,(n) the manor had 
been granted by the crown, with an express exception of the advowson. 
Lord Mansfield, on two presentations and a possession of about, 150 
years, directed the jury to presume a grant from the crown,(o) It must 

(m) This was Uie doctrine at that day (Litt. sec. 613.) but it has now long been settled 
that a grant in fee by tenants in tail is votcfa6/e only, not void by his death. (Macheli V, 
Clarke; 2 Lord Raym. 778.) 

(rt) Powell v.Milbanke.Gowp. 103, n. 

(o) On this case being cited in Gibson v. Clark, Lord Eldon observed, '* that Lord Mans« 
field used to say, that it was one of the best decided cases, but Lord Chief Baron Byre said 
that, if it was law, presumption was run mad/' (1 Jac. ^ Walk. 161, n.) In the argument 
ID Harmwood v. Oglander (S Yes. 129, n.) his Loidship remarking upon the same ease, as 
an instance of the length to which the doctrine of presumption had been carried, observes, 
that the direction in that instance to presume a grant was very dangerous if there was no- 
thing more than mere enjoyment, and a great length of time under two presentations #ro/e7i 
from the crown, especially with reference to the maxim ** nullum temput oceurrit regi** It 
may .be thought ftom this last objection that, in Lord Eldon's opinion, advowsonaare inot 
within the operation of the **ntUlum tempu$" act (9 Geo. 3, c. 16,)— a point not yet deci- 
ded, and by no means clear upon principle; for, as it may be contended, that the statute does 
not apply to advowsons, inasmuch as it bars the«rown*s right only, where the subject of the 
claim has not been put in charge fo^ SO year% it wou(d seem reasonable to conclude, that as 
advowsons cannot be put in charge^ they were not included in the act ; on the other hand, the 
act expressly extends to all hereditaments, under which the term advowsons mast be in- 

S2 
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I- -' and that probably the eourt went the utmost possible extent 

in presuming the grant. 

In Gibson v. Clarkey(/i) the Master having reported in favour of the 
title, an exception was taken by the purchaser as to the title of the ad- 
vOwson of Belford, part of the premises comprised in the purchase. 
The objection was, that no grant from tlie crown of the advowson was 
shown. It appeared that King Henry 8, by letters patent of the 37th 
year of his reign, granted to A, and his heirs, << all the house and scite 
of bis late cell, or of his monastery of Baroburgh aforesaid, with all its 
rights, members, and appurtenances in the county of Nortbumberiand, 
r ^448 1 ^^ ^^ *'^^^ monastery of St. Oswald, in the same county, 
^ ^ then dissolved, formerly belonging; and all and all manner ' 

of tithes of corn, grain, and bay, yearly growing and renewing upon ^ 

the lands, &c. in Bamburgh aforesaid; and also all and all manner of 
other tithes whatsoever yearly growing ot renewing in Bambureh afore- 
said, and to the chapel of Belford* belonging, and to the same Tate mo- 
nastery formerly belonging; except always, and to the king and his suc- 
cessors reserved, all and singular the advowsons, donations, presents^ 
tions and rights of patronage whatsoever to the said cell and premises 
belonging or appendant^^ There was also a grant by letters patent of 
the 8th James Ist, of all those the tithes of sheaf and grain coming and 
renewing in the whole town of Belford, with a reservation to the crown 
of all and singular advowsons, donations, free dispositions/ and rights of 
patronage, and of all and singular rectories, churches, vicarages, cha* 
pels, and all other ecclesiastical benefices whatsoever, to the premises or 
any part thereof^ in anywise belonging, appertaining, incident, append-^ 
ant, or incumbent. 

The vendor^s title to the tithes was derived from these grants. The 
manner in which the adrowson had been acquired did not appear; it had 
been included in a recovery suffered in 1709, by parties who rested 
their title upon the will of A, dated in 1681, by which the manor and 
tithes were devised, but the advowson was not mentioned; it had after- 
wards been comprised in several conveyances, fines, and recoveries. In 
r *449 1 ^^^^ ^^ curacy of the chapel of Belford ^was augmented,. 
•■ ■* with the consent of the governors of Queen Anne's Boun- 

ty, by the then patron, (under whom the vendor claimed;) and three 
presentations had been subsequently made by him and his representa- 
tives. In the episcopal registry no presentation was to be found earlier 
than the first of these; and it was supposed to have been a donative till 
then, and it was so styled in the Lib. Regis; no evidence of any pre- 
vious nominations was produced. Lord Eldon said, << if the title of this 
family.be evidenced by conveyances and deeds for a period of nearly 140 
years, and there have been three presentations by them and none by 
the Crown, I am of opinion that this is a case in which a grant would 
be presumed," and accordingly overruled the exception. 

Even an Act of Parliament, may be presumed, though in such a case 

olad«d, and in the 9th section the rights of the crown to the manors, edvowiODSydce. of the 
8«Ti>y are excepted from the operation of the act« from whidi the reaaoatble iofinaoM i% 
tint the act was intended to oompriae advowsons situated eisewhera. 
0^) I Jac aD4 Walk. 159. 
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that no record should be producible^ if ever it was in existence, is still 
less likelj, than in the instance of a grant from the Crown;(9) and such 
presumption may be made even against the Crown. Thus, in the recent 
case of Lopez v. Andrews,(r) on the trial, at the Devon Summer Assizes 
ibr 1826, of an action of trespass for mining under lands between high 
and low water-mark, in a navigable river, — parcel of the Duchy of Corn- 
wall, — ^of which, by reason of the Parliamentary charter of 11 Ed. 8, 
a valid grant could hot have been made * without an Act ^ »45o i 
of Parliament, Littledal^, J., told the jury, that they were *• ■* 

at liberty to presume an Act of Parliament, and that direction was ap- 
proved of by the Court of King's' Bench, on a motion for a new trial, 
which was refused. 

It has been already observed, that the court will adapt the nature of 
the presinnption to the exigencies of the case.(.?) Hence, if necessary 
to support a title evidenced by long possession, a right of perpetual re- 
newal of a lease will be presumed.^ Thus in the Att. Gen. v. The 
Bishop of Ely,(/) which was an information at the relation of the Vicar 
of Stradbrooke, Suffolk, against the Bishop of Ely, praying that the 
bishop might be decreed to grant the relalpr a lease of the corn, grass, 
and hay, throughout the parish of Stradbrooke, for a term of 21 years, 
from the 5th Oct. 1826, At the annual rent of £S, and a fine of ^663. The 
circumstances were these: In 1682, the then Bishop of Ely, as impropriate 
rector granted to the vicar of Stradbrooke a lease of the tithes of corn, 
grass, and hay, for twenty-one years, at a rent of £8, and a fine of 100 
marks. At t^e expiration of that term a similar lease was granted to 
the then vicar, at the same rent and fine, and so on from time to time ^ 
until the last of such leases expired on the *5th Oct. 1826. ^ ».-, n 
The leases in question comprised the whole profits of the ^ -" 

impropriate rectory. The vicar founded his title on the letter of 
Charles the Second, dated the first of June, in the 12th year of his 
k'eign, addressed to bishops, deacons, and other ecclesiastical persons, 
who might be impropriate rectors, and urging the augmentation of vicar- 
ages; and upon the Statute of 29 Ch. 2, s. 8, which made such augmenta- 
tion perpetual. The words of the letter, so far as is material to this 
point, were as folIows:-^<<Our will is, that no lease be granted of any 
rectories or parsonages belonging to your see, or belonging to you and 
your successors, until you shall provide, that the respective vicarages pr 
curates' places where there are no vicarages endowed, have so much re- 
venue in glebe, tithes, or other emoluments, as commonly will amount 
to dElOO or d^SO per annum, or more, if it will bear it.'* The act is en- 
titled «* an act confirming and perpetuating augmentations made by eccle- 
siastical persons to small vicarages and curacies;" the preamble recites 
the King's letter, and the first enacting clause provides, "that all and 
every augmentation of what nature soever, granted reserved or agreed 
-to be made payable since the 1st June, in the 12th year of His Majesty^s 

(q^ Eldridge ▼• Knott, Cowp. 215. 

(r) Stated in Mr. Hayes's Concise Conve;^ano6i', p. 11. 

(•) Thas it seems after long enjoyment under an admittance to a copyhold, a surrender 
Qot entered on the RoUs may be presoraed (Wilson t. Alleo, 1 Jac. & Watk. 611;) and oft 
the same principle, a grant of eofranchisenent of copyhold may he presomed even against.tbe 
Crown, iVo6 r, Ireland, 1 1 East, 380.) 

(OiRoH.'lOi. 
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reign, shall be deemed and adjud|;ed to continue and be^ and shall for 
ever hereafter continue and remain, as well during the continuance of 
the estate or term upon which such augmentations were granted, re- 
served, or agreed to be made payable^ as afterwards, in whose hands so- 
' r ^452 1 ^^^^ ^^^ **'^ rectories or portions of tithe *shall be or come/' 
1- ^ The vicar insisted that it was to be presumed, that in obedi- 

ence to the King's letteri a lease similar to that of 1682 had been made 
in 1661, by the then Bishop of Ely, for 21 years; that by force of the 
statute the vicar acquired a perpetual right of renewal of such lease; and 
that the lease of 1682, and all subsequent leases, were granted by that 
right Sir J. Leach, M. R., was of this opinion and decreed according- ^ 
ly. He thus argues the point of presumption: — "The remaining ques- 
tion is, whether, in the absence of direct evidence of the fact, it is rea- 
sonable to presume in this case, that a similar lease^had been granted in 
pursuance of the King's letter. The coincidence of time is remarkable. 
The King's letter is dated the 1st June 1661. A lease, granted in obedi- 
ence to it, would probably have commenced at Michaelmas, 1661, and 
determined at Michaelmas, 1682, which is the commencement of the 
lease in question. The lease itself expresses, that it was made with the 
intention of granting an augmentation to the vicar. For the defendant . 
it is argued, that the covenants in the lease do not fit the case of peiv 
• petual renewal. The answer is, that the first lease was a temporary 
grant only, and had therefore the proper form of such grant; and the 
statute conferring only the perpetual right of renewal the form must ne- 
cessarily remain the same. The objection, that a lease in 1661 is not to 
be presumed, because it is not mentioned in the bishop's book, which ex- 
tended to 1662, is of little wei{;ht The lease, though commencing re. 
r *453 1 ^i*osp^c^^^^ly 1" ^October 1661, might not have been ac- 
I- ^ tually executed till after March 1662. But if the books 

had been regularly preserved, and no entry of any lease had been found 
in them, I am of opinion that such omission would have had no weight 
in opposition to the presumption of right, which arises from an uninter- 
rupted possession of nearly 150 years; and that it would have been the 
duty of the court to come to the conclusion, that a lease similar to that 
of 1682 had been previously granted in obedience to the King's letter, 
and that the 29 Car. 2, conferred upon the vicars/ for the time being, a 
perpetual right of renewal of such lease." 

There is no application of the doctrine of presumption more import- 
ant than that which has reference to the title of tithes. It is, however, a sub- 
ject surrounded with difficulties, in consequence of the ecclesiastical pre- 
rogative << nullum iempus occurrit ecclesixj^ though they have been 
somey^hat diminished in certain cases, by an act passed in the late session 
of Parliament (2 & 3 W. 4, c. 100.) . Previously however to consider- 
ing the cases on. this subject, a few general remarks will be submitted on 
the nature 

■ 

oj* THE titij: to tithes, 

And in treating this it will be convenient to divide it into two heads: 
First, of the title to lands Sold tithe-free^ [I.]; and Secondly, of the 
title to tithes as a distinct and separate inheritance, severed from the 
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land [II.]; although it is to be observed, *that great part of ^ ^.^. ^ 
what will be said with respect tothe former, applies equally L - J 

to the latter. 

I. << Whether ad estate be free from, or subject to tithe, is not a ques- 
tibn of title but of fact. If a vendor represent, that he has a good title, 
and that the estate is tithe-free, the question. Whether tithe-free? is not 
a question of title, but a question, Whether the estate held by a good 
title, is also held free from tithe? If the purchase were of lands and of 
tithes, then the matter of tithes would be matter of title.''(w) In other 
words, if a vendor sell an estate as tithe-free, he must show that the 
lands in question by some of the means applicable to that purpose, have 
been discharged. Jf he sell the estate and also the tithes, then he i^ as 
much under obligation to show a title to the tithes, as he is to show a 
title to the land. 

Where lands sold are alleged to be tithe-free, the vendor has to make 
out a question of fact; and therefore if he be compelled to resort to a suit 
in Chancery to enforce his contract, and this be the only point in dispute, 
the court will not, on the coming in of the answer, without the consent 
of the defendant, refer it to the Master to inquire whether the estate be 
tithe-free,^-this being a question which the Master never looks into on 
a reference upon the title; it is a mere question of fact to be determined 
upon the evidence in the cause. (v) At common law, all land is equally 
charged with tithes; not a single acre »being exempt from ^ *455 i 
payment. From the earliest periods, tithes were every •• ^ 

where due to somebody; even in extra-parochial places they are payable 
to the king. And though when in spiritual hands no tithes were paid, 
that was from the rule " ecclesia decithas nan solvit ecclesisSf'^ and not 
from any non-charge in^lerent in the land. The land Was still liable 
though the payment was suspended. 

Tithes are payable to the parsdn of common right, unless there be a 
special exemption; and the vendor alleging, that the estate sold is tithe- 
free, must show by what means it is exempted. Previous to the disso- 
lution of the monasteries, lands in the hands of a layman could be ex- 
empted from the payment of tithes only by real composition or ^y 
modus; but in the hands of spiritual persotis, thcjy might be exempted 
by these, and also by certain other means peculiar to spiritual perj^ons, 
and thence called privileged exemptions. These were the Pope^s bull of 
exemption, — ^^unity of possession, as when the rectory of a parish, and 
lands in the same parish had both immembrially belonged to a religious 
house, — by prescription, — rationtordiniSy in the case of the knights tem- 
plars, hospitallers, Cistercfans, and the prsemonsiratenses,(w) whose 
lands were privileged by the Pope with a discharge of tithes. 

As all larids originally were chargeable with *tithes, the ^ ^a^q 1 
privilege by prescription must halre been originally founded *- ^ 

in a grant; and although no grant be producible still a grant is to be pre- 
sumed, and it must^also be presumed that the grant was made as i\ ought 
to be: that is to say,, that it was made to the spiritual bo^y and their suc- 

(tt) Per Loid Eldon, ui SmiUi ▼. Lloyd, % Swantt 334, n. 

(v) Wallinger ▼. HUbert, 1 Men 104. 

(tv) The privilege of exemption, when daiaed by pereonii merely tvikms erdtmt, wae 
teitricted to lands in their own nuumra&oe and oecopatioa, (Yoiuigev« Jiaylor, 3 Eag. & 
YoiL 349 ; Blade ▼. Drake, Hob. 396.) 
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cessors for spiritual purposes, and so as not to ^n^ble tbem to alien: if the 
grant were made otherwise, it was a transgression of the law, as, by such 
alienations, the church might have been entirely stripped of its posses- 
sions without any provision being made for the performance of its duties. 
It is on this principle, that, unless there be strong evidence against it, the 
courts have always supposed such grants^ to be so made, that when the 
bodies were dissolved, the beneht of them would not pass to the crown 
or its grantee. Hence, when the Alien Priories(:r) were dissolved in the 
2 Hen. 5, and the lesser monasteries in the 27 Hen. 8, the prescriptive 
exemptions of their respective possessions from tithe fell to the ground, 
as would those of the greater monasteries on their dissolution, had it not 
been for the saving clause in the 31 Hen. 8.(^) 

If lands exempt from tithe, ratione ordinis, be leased, the privilege of 
r *'5'57 1 ^^^^^ ^® suspended only, *though, if absolutely parted with, 
L J it is lost.(r) The analogy prevails with respect to the crown; 

it has the privilege of prescribing, but, in the hands of its grantee, the 
lands become liable again, the courts not presuming that there was any 
durable exemption, but referring it to privilege only, which by the 
alienation is gone, (a) 

Hence, therefore, it follows that lands in the hands of a layman can 
only be exempt from tithes; first, by virtue of a composition real; se- 
cond, by payment of a modus; third, in certain cases, as part of the pos^- 
jsessions of the greater monasteries; and fourth, by act of parliament, as 
by a provision in an Inclosure Act, — which last head of exemption is 
not intended to be farther adverted to here. 

1st By composition real,— In order to establish exemption on this 
ground, it is necessary to produce evidence of the actual existence of the 
deed of composition at some time, and it is not su£Bcient to show non- 
payment merely, as evidence of the loss of such a deed; for, allowing 
such evidence, every real composition might be turned into a mo- 
du8.{b) 

A composition real was an agreement between the owner of the lands, 
r *458 1 ^^^ ^^^ parson or vicar, with the consent of the ordinary 
^ ^ and patron, *that such lands should, for the future, be dis- 

charged frop payment of tithes, by reason of some land, or other real 
recompence given to the parson, in lieu and satisfaction thereof. It being 
found by experience that this did not afford sufficient protection to the 
church, the disabUng statute of the 13 Eliz. c. 3, was passed, which pre- 
vents, among other spiritual persons, all parsons and vicars from making' 
any conveyances of the estates of their churches for more than three 
lives or twenty-one years. Where a party relies for exemption from 
tithes on a composition real, the better opinion^ seems to be, that a mo- 
ney payment may be a real composition, just as well as if t;he recom- 



(x) For information, concerning them, see Account of the Alien Priories, London, J. Ni- 
cholls, 1779, in which the number of them is stated to be 1 46 : audit b said by Biatthew Pa- 
ris, that their possessions were equal in value to those of the king. 

(y) See Sydowne ▼. Holmes, Cro. Ch. 422 ; 8. C, Sir W. Jone% 368, a case of great au- 
thority, in which the question relative to, the lessor abbies was mudh considered* 

(z) Cowley ▼. Keys, 4 Gwiil. 130S; 3 Eagle & Y. 1361. 

(a) Page ▼. WUson, 8 Jac. 4t Walk: 632. 

Ih) White V. Lisle, 8 Swanst. 347 ; Knighl v. Habey, 2 Bos. and PuU. 172 1 1 Bdea. 
803, n.. and the cases there cited. . . 
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penc6 consisted of land or some charge thereon. There are great au- 
thorities, however, both ways,(c) 9nd if a vendor, alleging that the es* 
tate was *tithe-free, should, in proof of that, oflTer evi- . *a^q t 
dence of a composition real, the consideration being only a I- * 

money payment, it is submitted that the purchaser miffht refuse to com- 
plete, on the ground of its being doubtful whether aucn a consideration 
was good. 

2d. By modus. — No discharge from tithes can be supported by the 
payment of a modus^ which had its origin within legal memory, or 
whose origin can be traced to a real composition. An occupier of lands, 
sued for tithes, cannot insist on a pecuniary payment as a moduSj and at 
the same time as a real composition, the}"^ bciing essentially different; a 
modus may, perhaps^ originate in a real composition, ^ut roust be proved 
to have existed from the time of legal ^miemory; a real compositioa 
may have been made within that time by an agreement with the parson 
under the sanction of the ordinary, before the restraining statute. What 
does or does not constitute a good modus? and, by consequence, whe- 
ther the alleged *exemption be or not established? or whe- ^ ^ar^ t 
ther under the circumstances there be any considerable *■ J 

doubt as to the validity of the modus, and consequently the title un- 
marketable? are questions for the decision of which, when they arise, 
reference must be made to the treatises on tithes. 

Adverting to the great difficulty of substantiating a modus^ or an ab- 
solute exemption from the payment of tithes, a vendor should always 
exonerate himself by a provision in the particulars of sale from the lia-. 
bility to make the necessary proof. For in almost all cases of the kind, 
where the question has not been set at rest by the decision of a court of 
competent jurisdiction, in a suit by parties capable of binding the right, 
the purchaser may put the vendor to very great trouble and expense, or 
very probably escape from the contract altogether, a title being clearly 
unmarketable where any reasonable doubt can be raised as to the validity 
of the modus or alleged exemption. 

3rd. That (he lands in question were part of the possessions of the 
greater monasteries dissolved by Henry 8, and were by them held 

(e) Lord Hardwicke, in the ease of the Aitbrnej General ▼. Bowles, (3 Atk. 808,) said, 
that " real compositioa does not mean any ^bstantial permanent security for the payment 
of the composition, bat land substituted in lieu of tithes or a rent-charge. issuing out of iandg 
and that this, though a mere obiter dictum, was his settled opinion, see Ekin ▼. Piggott, 3 
Atk. 298. 

Gibson, however (in his Cod. tit 30, c. 5,) Watson^ ((>!. T«. 601,) and Degge, (pt 2,€. 
«^0») agree Uial a composition, in consideration of nwney payments, may be a real composi- 
tion, just as well as if the recompence to the incumbent consisted in, or arose out of lands. 
They also say- that any other thing rendered or done for the ease, profit, and advantage of the 
parson or vicar, to whom the tithes did belong, may constitute a real composition, A great 
majority of the twelve judges, (if indeed any one was dissentient as to this point,) appd^ to 
have considered this a just account 6f the meaning of the word, in Knight ▼. Halsey, (2 
Bos. and Pull. 205.) It had been so held long before, by the Court of King's Bench, in the 
case of Sydowne v. Holme, ( W. Jones, 369,) as well as by Mr. Justice Reynolds, in Chap- 
man V. Monson, (Mosely, 286,) with whom, as appears by a report of the same case, in 
Fitz-gib. 120, Lord King, C, and Mr. Justice Forteseue agreed. Such also was apparently 
the opinion of Chief Baron Eyre, in Hawes v. Swayne, (2 Cox, 179,) as it clearly was of 
Baron Wood, in theca«e of Bennett v. Neale, (Wightw. 359.) And that in Lord Eldon's 
opinion, a money payment may be a composition real, seems a necessary inference from se- 
veral passages of his Lordship's judgment, in White v. Lisle, (3 8wanst. 342.) See HOT« 
n. (27) to 2 Black. Com., whence the substance of this note has been adopted. 
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frtt from ihe payment of tithe. — In order to establiah |io exemption 
from tithe on this ground, it must be shown by competent evidence,(d) 
that the lands, in respect of which the exception is claimed, were, be- 
fore and at the time of the. Council of Lateran,(e) part of the posses- 
r *4f;i 1 b'^°^^^ *^some of the greater monasteries dissolved in the 
I- ^ reign of Henry 8; and it seems that usage, which cannot be 

legally accounted for on any other hypothesis, will be held to afford such 
competent eyidence;(/} it must also be shown that the lands in ques- 
tion remained in the possession of the monastery till the time of ita dis- 
solutionf(^) for then, if there be no evidence of the payment of tithes of 
those lands at any time, they will be presumed to have been discharged 
by some means or other, before the dissolution ;( A) and in order to have 
the benefit of the exemption, it is not necessary to show in what man- 
ner the discharge originated, it having been resolved in Nash v. Mo- 
lins,(t) to be sufficient to prove, that the prior held the land discharged, 
'< ftnd if he held it discharged rwn refertj by what means; for it shall be 
intended by lawful means.'' 

On the dissolution of the monasteries, all the exemptions enjoyed by 
them, merely in their spiritual capacity, that is to say, their exemption 
by bull, by unity of possession, by prescription, and ralione ordinis, 
would have fallen to the ground, had they not been supported and up- 
held by the 31 Hen. 8, c. 13, by which it Was enacted that the King 
and his grantees shpuld << enjoy their possessions discharged of tithes, in 
as ample a manner as the aobots held and enjoyed the same," — a pro- 
r *4f)2 1 ^^^'^°' which *has been held to extend only to such posses- 
^ -' sipns as vested in him by the subsequent act of 32 Henry 8, 

c. 24;(Ar) and hence, therefore, if the lands alleged to be tithe-free, have 
been part of the possessions of the lesser monasteries, evidence must be 
given of an absolute discharge from tithes by real composition, for in 
the absence of such evidence, the presumption of law is, that the dis- 
charge ^ was rather by grant of. privilege, than by any real eomposi- 
tion.'''(/) 

Of the privileged exemptions above alluded to, it will only be neces- 
sary here to advert to those by unity of possession(l), and by prescrip- 
tion(2); it being in respect to these only that any question is likely to 
arise in the investigation of modern titles. 

1. Unity of possession i<*, where .the right to the rectory, and the 
occupation of the lands liable to pay tithes, are in the same person. 
When this happens, a suspension of the payment of tithes necessarily 
results, during the continuance of this joint possession.. In order, how- 
ever, to exempt the lands from the payment of tithes, this union must 
have existed in fact, or according to legal presumption, from time im- 
memorial; and unless it have been immemorial, the rector's right to the 
pernnncy of the tithes will result, whenever the possession is se- 
vered.(m) In a case of this sort, where the union has not been, from 

(d) Markhamv. Smyth, 11 Price, 131 « (e) Stayeley v. Ullithorne, Hard. 101. 

(/) Donditfon v. Elsley, M'CleL and You. 24. 
(^) Norton ▼. Hammond, 1 Tou. and Jerv. 108. 
(A) Lamprey ▼. Rooke, Amb. 291. (i) Gro. Eltz, 206. 

(k) WhitUm ▼. Weston, Sir W. Jones, 182 ; Stiar ▼. Ellyot, Freem. K. B. R. 229 ; Foraet 
V. Franclin, T. Raym. 225. 
(/) Sydowne ▼. Holme, Cro. Ch. 423. 
(m) FoxT. Bardwell, Com. 611. 
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*tinie immemorial, the tithes remain as a subsisting separate ^ *aq9 i 
inheritance, notwithstanding the temporary suspension of ^ ^ 

the payment of them; and, consequently, where there was a previously 
subsisting modus^ though its payment would be suspended, it would not 
be destroyed by such unity of possession, (n) To constitute, therefore, 
an exemption from the payment of tithe, on the ground of unity of pos- 
session, this unity must be shown to have existed from time immemo- 
rial, (o) If, however, there be no evidence of tithe ever having been 
paid, and it be not shown that the union of possession commenced within 
time of memory, evidence of the unity of possession at the time of the 
dissolution in the reign of Henry 8, will be sufficient to ground a pre- 
sumption of its having been immemorial, (p) 

2. As to the exemption by prescription, this was a privilege purely 
personal, and could be claimed only by the king in virtue of his prerog- 
ative, and by ecclesiastical persons or corporations in their spiritual cha- 
racter. It is hardly adding any thing to the extent of this proposition, 
to say, that tenants under lease, or copyholders in fee, under the king, 
or an ecclesiastical person, would be entitled to prescribe in non dect- 
tnandoy in the right of the king, or ecclesiastical person, as landlord in 
the case of tenants, — or as lord of *the manor, in case of ^ \tAfiA t 
copyholds. On an absolute alienation, however, the right to I- -> 

prescribe is absolutely gone, and cannot be revived, although the lands 
should afterwards come back into the hands of the king, or ecclesiastical 
person ;(9) for with all spiritual bodies, the privilege ceases when the 
body is dissolved. Thus in the case of the Dean and Canons of Wind- 
sor,(r) where << a prescription was shown of a discharge of tithes in an 
abbot,^ prior and convent, and that the corporation was afterwards dis- 
solved, because all the monks died, and the abbot also; it was holden 
by the court, that he who is now owner of it, and holdeth the lands, 
shall pay tithes, for a layman cannot prescribe in non decimando; and 
the prescription continues'no longer than the land continued in the ab- 
bot and convent's hands.'.' In Degge's Parson's Counsel lor,(^) it is laid 
down, that if lands belonging to any of the lesser monasteries, and dis- 
charged by order, had been granted by the king to one of the greater 
monasteries, they would not retain the exemption, the right to tithe re- 
verting to the parson immediately upon the dissolution; and the greater 
monastery would not therefore bold them discharged. So in a case of 
Bolls V. Atkinson,(/) where the abbot of Abingdon, being seised of land 
discharged by prescription, granted it to All ^Souls' Col- . ^ . . . 
lege. It was held that the discharge was gone, for it could t -I 

not be intended to be a real composition, not being pleaded, or found to 
be so; but that it was a mere prescription and personal to the abbot, and 
did not run with the land. 

A layman can make no title to tithes by prescription; for they could 

(n) Chambers t. Hanbury, Mo. 528. 

(o) Case of the Abbot of Tewkesbury, cited in Prowse'a caae» 4 Leon. 47. 

\p) Doabitofte Y. Carteene, Cro. Jac. 454 ; and see Peake's Law of Ev. 416. 

(q) Bishop of Liocoln ▼. Cooper, Cro. Eliz. 216, is the only authority, which aeems to 
impugn this doctrine ; bnt for an explanation of the principle of the decision in this 
Page ▼. Wilson, 2 Jac. & Walk. 530. 

(r)Godbolt, 211. («)p.332. 

it) 1 Lev. 185 ; 1 Bid. 320. 

May, 1838.— T 
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only have come mto the hands of a layman by gratit from the crown in, 
or subsequent to, the reign of Hen. 8. The tithes which he elaims must, 
of necessity, have been part of the possessions of sonoe of the dissolved 
monasteries. If therefore tie can produce the grant, or give sufficient 
evidence that there had been one, his title is good as against the rector, 
or parties claiming in respect of the rector's rights, if there be no evi- 
dence of tithe ever having been paid. If he cannot produce the grant, 
or evidence that there was one, then he must show, that the lands in 
question were part of the possessions of the greater monaateries, and in 
their hands exempt from payment of tithes; or, he must show that the 
tithes have been released or granted to some owner of the land. Upon 
this last ground of title a question of great difficulty arises, from the cir- 
cumstance of ita having been constantly held by the courts, that mere 
non-payment or retainer affords no reason for presuming a grant or re- 
lease; because it is said that mere non-payment or retainer amounts to 
nothing more than a prescription in non decimando; and ** that such a 
r *466 1 prescription,** to adopt the language of Baron Eyre,(t/) "is 
^ J simply *uniawful. If no tithes have been paid, a title founded 

on mere non-payment is simply a prescription in non decimando. Evi- 
dence of length of possession the court can pay no regard to, for the pos- 
session must have been unlawful; and the court is therefore bound to 
decree in favour of the common right. No presumption can be admitted 
to support a mere simple prescription in non dedmando.** This doctrine 
so expressed assumes two things which seem to rest on very slender 
foundations. 1st. That mere non-payment is simply a prescription in 
non decimando; a proposition which, if fairly considered, would proba- 
bly be found to have very little meaning. 2nd. That the possession 
must have been unlawful, which is not true, as the lay rector might have 
granted or released the tithe to the owner of the land. ' 

It will be Convenient to bear in mind that the title to tithes in the 
hands of a layman branches out into three distinct divisions: — 

1st The title to lands exempt from the payment of tithes; 

2nd. The title to tithes in pernancy, — as where the owner of the lands 
is also the owner of the tithes; 

3rd. The title to the tithes only; - 

In these two last cases the title to the tithes is distinct from the title to 
r *467 1 ^^^ land, but in each case *the tithes in questipn are called 
L J < a portion of tithes,' the nature of which is thus explained by 

Gibson. (v) After stating that, "tithes of common right belong to that 
church, within the precincts of whose parish they arise,'' he proceeds . 
thus: — ^^ Notwithstanding the common right of parochial tithes, one par- 
son may presciibe to have tithes within the parish of another; and these 
are called Portions of Tithes. Upon this foundation it is, that a layman 
may prescribe to have a portion of tithes within a parish by grant from 
the Crownf laying the prescription in some of the dissolved religious 
houses who were possessed of them, from whence they came. to the 
crown^ and from the erown to the patentee*" 

(u) Scott T. Airey, 3 GwiU. 1 174 ; and see Nagle *r. Edwards, 3 Adatr. 702 ; Lord Patra 
▼. Bleneoe, ib. 945 ; tho Corporation of Bury ▼• ETana, GwiU. 767 ; -the direa last ciaea ara 
tha great aathoritiea in aupport of thia doctrina. 

(v) Codaz, 663. 
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ThU word << prescribe'' as applicable to a layman's title to tithes, baa 
led to a great deal of confusion. A layman's title to tithes is altogether 
independent of prescription. He cannot prescribe; for that is a privilege 
peculiar to ecclesiastical bodies and the king. As soon as the lands pass 
from the church or, the crown by grant, prescription ends and a new 
species of title commences. Gibson's proposition about a layman's <^ pre- 
cribing to have a portion of tithes^V would therefore have been more 
plainly and correctly expressed by stating, that a layman may make a 
title to a portion erf' tithe, by showing — 1st, that it originally belonged to 
one of the dissolved religious houses; 9nd, that having come into the 
hands of the crown, it had been granted out again to persons from whom 
he derived his title. 

*Yet, notwithstanding the strong current of authority in ^ *aqo -i 
favour of the doctrine, that a layman cannot ^prescribe even *- -' 

against a lay rector, — ^or, to put the proposition more correctly, that as 
between a layman and a lay rector, mere non-payment or retainer fur- 
nishes no ground for raising a presumption of grant, — its soundness may 
well be questioned, and it has been frequently and ably contested; but 
so late as the date of Mr. Eden*s edition of Lord Northington's Qases 
in Chancery, he states it as the result of aU the authorities>(u7) << that a 
lay rector has every advantage, which a spiritual rector has." 'In other 
words, as the mere non-payment or retainer of tithes, without showing 
a grant from the crown or evidence tantamount, would be no title against 
an ecclesiastical rector, so it would be none against a lay rector. Mr. 
£den, after adverting to the attempts which have been made to overturn 
this doctrine^ adds, << but the courts have considered it too firmly settled 
to be now overthrown." Let us consider a little the grounds of this 
doctrine. 

In Rose v. Calland,(:r) in a suit for specific performance, it was objected 
that it was not shown by the abstract, how part of the estate, alleged to 
be free of hay-tithe, had become exempt. The rectory, within which 
the lands lay, was impropriate, and there was, it appears, tliough not 
stated, no evidence of tithe ever having been paid; and the ^ «4Aq -i 
question *wa8, whether on this, which was: mere retainer or *• J 

non-payment, the court would presume a grant against a lay impropriator. 
^* If," said Lord Loughborough, « I should now hold it to be a flat ob- 
jection to the title, that would go upon the presumption, that it is a clear 
point of law that a lay rector who can convey contract and diminish his 
right, which a spiritual rector cannot, is not to be barred from his right 
to any particular tithe by the length of time, or the circumstances attend- 
ing the receipt of his other tithes. I should be very loth to go that 
length. On the other hand, I. should be very unwilling to make a man 
purchase a law suit." On a subsequent day, adverting to the then recent 
decisions in the Exchequer,(^) he \aid, *< I rather desire to be understood 
as not entirely agreeing with the (i^Uermination of the Court of Exche- 
quer; but I should be in a strange sitiation in desiring a purchaser to take 
Ihis title, because I think the point a pretty good one, though the Court 
of Exchequer have determined against it It is telling him to try my 



(v) Fanthaw ▼. Rotherhtm, 1 Eden, 802. (x) 5 Vat. 186. 

(y) Cited ante, 465, n. (u) 
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opinion at his expense." And the bill was accordingly dismissed on this 
objection, but without costs. 

The doctrine, that mere non-payment is not sufficient to ground the 
presumption of a grant against a lay impropriator, was again acted on by 
the court of Exchequer in Meade v. Norbury, in a question not of title, 

r *470 1 ^^^ ^^ ^ ^"^^ ^^^ ^^ account. (2r) From this ^decision there 
I- -J was an appeal to the House of Lords, for the express purpose 

of overturning this doctrine, and Lord Redesdale, who was counsel for 
the vendor in Rose v. Calland, entered into the subject at great length, 
and in an argument replete with learning and justness of reasoning, con* 
tended against the doctrine; but, it became in the result unnecessary to 
decide the point. 

That case, so far as it is material to the subject under discussion, may 
be thus stated: the suit was instituted by the impropriate rector of the 
parish of St. Nicholas, Dulwich, for an account of the tithes of, among 
others, certain lands called the Lower Friars. The defendant by his an- 
swer, stated, that he occupied these lands by a lease from the Marquis 
of Exeter and his wife Emma Vernon, the then owners of the land; that 
he believed these lands were part of the dissolved priory of the Augustine 
Friars, and were in the 34th Hen. 8, granted by letters patent to A. and 
B. in fee, and the same were afterwards by bargain and sale, of the 2nd 
Feb. in the 2nd Edw. 6, conveyed to Sir J. Packington in fee, who at 
that time was, as the defendant had been informed, or claimed to be, en- 
titled to the tithes of the lands; that he believed that the lands and the 
tithes thereof {in case the said Sir J. P. toere entitled thereto) by divers 
mesne conveyances and assurances, came into the hands of an ancestor 
of Emma Vernon, through whom she and her husband,'the then Marquis 
of Exeter, claimed title; and further stating, that by such means, or 
r *47l 1 ^^^^^^^^^f ^^® tithes had been duly ^granted, and had become 
^ J legally vested in the owners of the land, and had descended 

upon, and become vested in the said Emma Vernon, and that by means 
thereof, or otherwise^ the lands were exempt from the payment of tithes, 
and that no tithes, within the memory of any person living, or since the 
lands had been conveyed to Sir J. Packington, had been paid for the 
lands in question, but on the contrary they had always been deemed and 
reputed to be tithe-free. The title of the impropriate rector was de- 
duced by descent from Sir J. Packington, so that the claim to the appro- 
priation was at one time in the same family, in which the lands in question 
were also vested under the statute of Henry 8. These are the material 
facts as bearing on the subject under consideration, and the question was, 
whether they were sufficient k> raise the presumption of a grant of the 
tithes to the owners of the land? The Court of Exchequer decreed for 
the plaintiff, notwithstanding the very strongly expressed opposition and 
Very able argument of Baron Wood. "I freely admit," observes this 
learned judge, << that if the cases of the Corporation of Bury v. Evans 
and Nagle v. Edwards, be founded on the law of the land, I should have 
nothing to say; but it is those very decisions I combat, and that, because 
they are not founded on rational and legal principles. They hold a doc- 
trine which would be productive of infinite mischief and injustice to 

(z) 2 Price, 328. 
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every subject of the country, by depriviug them of their rights, derived 
by succession, after long enjoyment by their ancestors." 

*" The question is, whether a grant from persons capable p «47a i 
of granting, shall not be presumed from long enjoyment? >- J 

And it is on that general principle that I differ. If long usage be suffi- 
cient to raise such a presumption in all other cases, why not in the case 
of tithes. There 1 take my stand. It is a most important question for 
the public, and particularly so to the landholders, and therefore I shall 
take the liberty of entering into a review of all the cases, and expressing 
my decided dissent." 

Having considered the cases at great length, he adds,^ — << now, cer- 
tainly, if decisions, whether right or wrong make law, these have done 
so; but I contend against them, as I have a right to do, because I hold a 
different opinion. Judges cannot legislate„nor have their judgments the 
force of law, and if doubtful, they should be examined to the bottom, 
that it may be seen whether they are founded in justice and the law." 

From the judgment of the Court of Exchequer, there was an appeal 
to the House of Lords, where the view of the subject, which had been 
taken by Baron Wood, is followed up by Lord Redesdale, with his usual 
learning and force of reasoning. He thus argues the question:(a) — << The 
lands and the tithes were vested in the crown by different titles. The 
lands, when they were in the hands of the crown, might be occupied by 
the lessee of the crown, discharged of *tithes by the unity p ^a^o -i 
of possession in the crown; and if discharged of tithes by ^ -I 

unity of possession in the crown, and the crown make a grant of those 
lands, having itself the rectory, and made the grant in such terms as 
would convey the lands to the grantee precisely as the lessee qf those 
lands held them, the consequence seems to me to be, that the grant of 
the crown would convey the tithes of those lands. The crown was ca- 
pable, by its grant, of discharging these lands from the payment of tithes, 
that is, by conveying a right to the tithes, and consequently of discharg- 
ing the lands. I cannot see why a presumption of that kind is igeapabTe 
of being maintained. It seems to me to be a title capable of a legal 
beginning, and the ground upon which it is held, that there can be no 
presumption against an ecclesiastical rector, or vicar of this description, 
is, that there can be no legal beginning of such a title* If the respondent 
in this case bad shown, that the king demised the lands separately^ and 
the rectory, including the tithes of the land in question, had also been 
demised separately, sa that there was a separate grantee of the tithes at 
the time of the grant of the lands by the crown, that would tend to rebut 
such a presumption, but there is not the slightest evidence of that de- 
scription." His Lordship then adverting to the doctrine, that though 
an impropriate rector must produce the grant of the crown, yet after 
such a grant is shown, it is not necessary for him to deduce his title from 
one person to another, proceeds thus: — ^<< And why? because the courts 
are aware *that deeds of that description may be lost, and, ^ ^^ ._ - 
therefore, if the grant of the crown is shown, and if a recent *• ^ 

title, or possession according to that title, is shown, then the court will 
admit a presumption, that the title has been properly deduced. But why 
is there to be a presumption on one side, and no presumption on the 

(a) 3 BUgh, O. 8. 338. 
T 2 
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Other? It seems to me extraordinary, that a court of equity should hold, 
that there may be a presumption in favour of a rectory impropriate, but 
that there can be no presumption against a rectory impropriate. What 
difference is there between the title of a lay rector impropriate to the 
tithes of land, and the title of the other person who holds the lands from 
which the titles ate claiihed? They are both equally fees; both equally 
capable of alienation, and why there should be a presumption in favour 
of a lay rector, and no presumption in favour of the occupier of the lands, 
I must confess I cannot conceive. In both cases it must be founded upon 
the very probable supposition of the loss of instruments. I believe it 
will be found that the titles to half the estates in the kingdom would be 
held to be bad, if there was no presumption of the loss of instruments. 
In the case of rectories impropriate, very few persons would be able to 
deduce their titles correctly from the grant of the crown; they must die- 
duce their titles from circumstances arising in past times. In this case 
it appears to me, that there is such ground of presumption; and I cannot 
conceive how a court of equity should imagine that upon the ground 
r *475 1 "P^^ which a court of **equity is to deal with such a case, 
^ ■* they could make the decree they have made." 

In arguing questions of this sort involving any considerable difficulty, 
it is often very convenient to begin by stating, in plain and correct lan- 
guage, the point to be debated. Iq all cases of a lay impropriator claim- 
ing tithes against the owner of the land, the question is one of presump- 
tion, — not one of prescription; but, unfortunately, it was the fashion to 
use the latter word. Lord Northington, for example, puts it thus, *« whe- 
ther a layman can prescribe against a lay impropriator in non decimando, 
and by immemorial non-payment, acquire a right of exemption from non« 
payment of them?"( J) A more unfortunate way of stating it could not 
have been imagined. There can be no question of prescription in such 
a case; for there could have been no << immemorial non-payment by a 
laynian, as his title must have commenced subsequently to the dissolution 
of monasteries. But this unlucky word being used, the argument is 
made to proceed thus. — A layman cannot prescribe against a spiritual 
rector; but the grantee of church property, which came into the hands 
of the crown on the dissolution of the monasteries, stands in the situatioa 
of the spiritual rector; therefore, a layman cannot prescribe against a 
grantee of the crown. This is the whole foundation of tl^e doctrine^ that 
a layman cannot prescribe against a lay rector. It is needless to ob- 
r *476 1 ^^^^^9 *that the fallacy of the argument lies in the second 
*■ -' link of the syllogism. The grantee of church property does 

not stand in the situation of the church; for thechurch cannot alien her pro- 
perty, which is the reason why there can be no prescription against the 
church, — a layman, having church property, may alien and dispose of, and 
deal with it in every respect as with other lay property . If therefore, a lay 
rector stand by for centuries, making no assertion of his claim to tithes, but 
suffering the owners of the land to enjoy the tithes also, or deal with the 
land as tithe-free, no good reason can be assigned why, the same pr^ 
sumption of a grant should not be raised against him, which in favour 
of long possession, is raised as against the occupier of every other species 
of lay property. The absurd maxim, that mete retainer, or non-pay- 

(6) I Eden, 2S0. 
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ment of tithes raises no evidence of title in fayour of long possession, has 
doubtless often given to the descendants of impropriate rectories, the 
tithes, which their ancestors had sold, in consequence of the loss of the 
deeds by which they had been conveyed. 

It is stated by Lord Redesdale in a late case in the House of Lords, 
that, << according to ancient practice, in suits by lay impropriators, (c) 
*the production of the original grant from the crown, and a ^ ^,^ . - - 
regular deduction of the title by the necessary documents L ''J 
was required. That practice was altered in consideration of the frequent 
loss of the instruments of title; but it is still necessary to produce the 
original grant, and to prove a possession corresponding with the title. 
If the impropriation has taken place since the 15th Rich. II., an endow- 
ment of the vicarage by tithes, salary, glebe, or otherwise, must be 
proved.'' And it is also said by the same learned judge, that, << it is not 
necessary for an impropriate rector to deduce his title from one person 
to another, after a grant from the crown has been shown, because the 
courts are aware that deeds of that description may be lost; and, there- 
fore, if the grant of the crown is shown, and if a recent title, or posses- 
sion according to that title, is, shown, then the court will admit a pre- 
sumption, that the title has been properly deduced, "(cf) 

This practice has been furtlier qualified by *the subse- ^ #470 t 
quent decision in the case of Cherry v. Legh,(e) where it was »- 'O J 
held sufficient for the plaintiff, a lay impropriator, to show mere percep- 
tion of some tithes in order to entitle him to other tithes without evi- 
dence of a grant from the Crown. 

In a suit on the other hand by a spiritual rector for tithes, as he is en- 
titled of common right, it is incumbent on the defendant to produce his 
title to the tithes, which must be either by grant from the crown subse- 
quent to the dissolution of the monasteries, or by evidence tantamount. 
Hence, therefore, in considering the effect of a suit for tithes, it is mate- 
rial to distinguish whether the plaintiff claim as lay or ecclesiastical rector, 
for in the former case the failure of the plaintiff by no means shows of 
necessity that the lands are liable to pay tithes, as it may have resulted 
from accidental causes unconnected with the merits, — the defendant not 
being liable to be called on for his defence until the plaintiff has shown 
his title; but in the latter case, the plaintiff could only have failed be- 
cause the defendant had shown a good title, and therefore, in such a case, 
the failure of the plaintiff implies a good title in the defendant. Thus, 
in Scott V. Airey,(/) which was a suit by the rector of Simonbourne for 

(e) Norbury ▼. Meade, 3 Bli^li, 324. The plaintiff in equity, in a suit for titbea, most 
recover by force of his title ; and supposing the defence to be ever so defective, if the plaintiff 
does not show m title, the court has no right to make a decree in his favour, unless the title 
is clearly admitted by the defendant, (Per Lord Redesdale in Norbury v. Meade, 3 Bligh, 
233.) There is no equity in the case of tithes ; it is merely an incident to a right to an ac- 
count. The person who claims in a court of equity a right to a decree for tithes generally 
speaking, claims it merely as an inddent to a right to have an account of what the tithes are, in 
a discovery from the defendant of the tithes that have arisen from his lands, and then to an 
account of the tithes that have so risen; and the equitable remedy is merely an incident to a 
right of discovery and account, (Per Lord Redesdale, ib. 246.) If there is really a question 
of right, this is adegal question, which must be decided in a court of law. 

(cO Per Lord Redesdale in Norbury v. Meade, 3 BUgh, O. 8. 240. 

(e) 1 Bligh, N. 8. 306. 

(/) 3 Gwill. 1174, from Lord Redeidale's MSS. 
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the tithes of a particular farm, which tithes were elaioied by the Aireys^ 
it was shown that these tithes had in the 5th Jac. 1, .been in the posses- 
r *47Q 1 ^^^^ *^o{dL family of the name of Ridley; that subsequently 
>- ^ they were repeatedly dealt with, by way of sale^ mortgage, 

will, &c., and ultimately passed by devise into the hands of persons un- 
der whom the Aireys made title, having always been treated as a lay 
and separate inheritance; the Court of Exchequer refused to decree an 
account or even to direct aq issue, and there can be no doubt' at the pre« 
sent day, that a decree would have been made against a purchaser of the 
tithes upon the same evidence of title. 

Having stated thus much on the general nature of the title . to tithes, 
it is proposed now to consider the cases in which the doctrines of pre- 
sumption have been applied to it,— a subject embarra^ed with peculiar 
difficulties arising out of the maxim nullum tempus oceutrit eccltsim. 
<^ In all cases of temporal rights,'^ observes Lord Northington, in Fan- 
shaw V. Rotherham,(^) << the courts of law consider quUta longa etpa- 
cifica possessio as the best evidence of title. They will therefore pre^ 
sume stale titles in writing barred by other conveyances probably lost, 
because the possession contrary to those conveyances cannot otherwise 
be accounted for. Possession js so strong a title, that a judge may. have 
r *480 1 ^^ph^^icaliy said he would presume an Act of Parliament(A) 
^ . -^ to Support *and confirm it. Possession is a title to recover 

r *48l 1 upon, and /7nmi^ yacie evidences the mer^ right^ But *not 
I- -I in this anomalum the case of tithes, for there it evidences 

no right, though it should be ultra memoriam hormnis quieia et pad" 
fica. Where possession evidences a right, there may be reason to pre- 
sume somewhat to answer a stale and latent title; but where possession 

• ■ 

(g) 2 £den» 29Q. 

(A) This observatioD alludes to a case cited by Mr. Wilbraham, in his aTgament (p. 286.) 
The paragraph, where it occurs, is as foUowrs: "Let us next consider the effect of the evi- 
dence which we have given in the present case. It is sufficiently cte^ir that the tithes have 
never been paid by the impropriator, and that they have always been let or taken )iy the 
owner of the premises. Such a title would be clearly good as to land, where the courts have 
carried the doctrine of presumption to a very liberal extent. Omnia pre9umanter rite ease 
acta. Presumption is the evidence of things not seen ; where from an apparent effect, you 
may infer a probable cause. We cannot produce any release or grant of the tithes in ques- 
tion ; yet what is produced is such evidence of title as that a court ought to presume it. To 
suppose the contrary myst be to suppose, th^t one fiimily.has for many ages together en- 
croached upon and retained the property of the other, which has sat by without preferring 
its claim. In a bill Brought for a rent, equity will not establish it, if it is tiot brought in a 
reasonable time. Length of time presumes a release, or, what is equivalent, a grant to the 
owner of the land ; an ancient deed proves itself from presumption ; a lease will be presumed 
from an old release. - In ancient recoveries a good tenant to the prscipe has always been pre- 
sumed. In Sir Prancis North's argument, in Potter v. North, 1 Vent. 187, it is said, an- 
cient grants happen to be lost many times, and it would be hard that no title could be made to 
things that lie in grant but by showing of a grant ; therefore, upon usage, time does not run, 
and the law presumes a grant and a lawful beginning, and allbws such usage for a good title. 
And another case' was cited of Lord Stafford v. Llewellyn, Skin. 77, where lands were con- 
veyed to trustees upon trust, amongst Other things, to settle on Lord Stafford fdr life with 
power of leasing. Lord Stafford made several leases, but it not appearing that the tnistees 
had made the settlement, the question was, whether the leases were good, and there having 
been a long possession under them, the court said they would presume that my Lord had 
flome conveyance from the trustees to enable him to make the leases; and here one Farrer^s 
case was cited which was in C. fi., where Farrer made a title from the Blsck^ Prince, whidi 
could not be out of him but by an Act* of Parliament; but yet, for that the possession had gone 
otherwise ever since, the court presumed that there had^ been such an aot^ though net to he 
found." 
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does not evidence a right, there seem to be no grounds for such a presump- 
tion; because that would be to presume a title *^ Whether the doctrine 
laid down in the preceding passage be or be not founded in sound law 
must, from what has been already stated, appear to be somewhat doubt- 
ful; but at all events between a mere non-payment and retainer of tithe 
by the owner or occupier of the land, and the actual pernancy and re- 
ceipt of the tithes, separate from, and independent of, any interest in, or con^ 
nection with the land, there is a clear and well-settled distinction. << The 
former," to adopt the language of Sir J. Leach,(i) <^ may, and always 
does exist, though the title be only to a prescription in non dedmando; 
the latter canqot, except where there is a legal title to the tithes, of which, 
therefore, it is. the characteristic criterion.'^ 

Hence, adverse enjoyment, or pernancy of the tithes for a long series 
of years, where it may' have had a legal origin, coupled with successive 
conveyances, by wJiich the tithe has been transferred from ^ ^aro 1 
one person *to another, and corresponding with the enjoy- '• -* 

ment, is sufficient to justify a jury in presuming a grant of them;(A;) and 
in principle the cases are the same, whether the tithe itself be received, 
or only a payment in lieu of tithe, though the latter is not perhaps quite 
so strong in point of evidence.(/) Under circumstances like these, it is 
as competent to presume a grant against a spiritual rector, as a lay impro- 
priator, — to raise such a presumption it is only necessary to show long 
possession, fortified by acts of ownership, and that the title may have had 
a legal commencement. Thus, in Oxenden v. Skinner,(m) which was 
an action by a purchaser to recover his deposit on a bidding for the 
manorofElham, and lands at Elham, in Kent, 549 acres of which were 
represented to be tithe-free. Whether the lands were titbe-free or not? 
was the question, as to which the facts were these. In 1080, Bishop 
Odo held Elham in his demesne, and upon his disgrace his lands were 
given (o a follower of the conqueror, who had not only the manor but a 
portion of tithes separate and distinct from the rectory. His son gave 
this portion by the description of "my tithes of the town of Elham,'' 
to the monks of St. Andrew, of Rochester, who had a confirmation of 
the tithes from Hen. 1 ; the portion of tithes remained in the priory of 
Rochester until 1540. Hen. 8 granted them in the 33rd year p *am i 
of his *reign to the Dean and Chapter of Rochester, but they ^ ^ 

never had possession of them, nor had any tithes ever been paid of the 
lands in question, except a modus of twenty shillings to the vicar. The 
manor of Elham escheated to the Grown in 41 Ed. 3, and was granted 
hy Rich. 2 to feoflfeesin trust for St. Stephen's Chapel, at Westminster, 
where it remained till the dissolution of colleges and chantries in 1 Ed. 
6, who in the 5th year of his reign granted it with all its rights and ap- 
purtenances to Lord Clinton. It was re-conveyed to the Crown next 
year, and then leased to Sir Edward Wootton for eighty years. Shortly 
before the expiration of that term, James 1 conveyed the reversion in 
fee, with all rights and appurtenances to Sir Charles Herbert, from whom 
the vendor derived title; but ther^ was no express grant of tithes in any 
of the conveyances. It was insisted in support of the title, that a con- 
veyance from the Dean and Chapter of Rochester previous to the 13 

(0 HeaUioota t. Aldridge, 1 Madd. 344. (h) Bacon t. Williamfl, 3 Rius. 529. 
(0 Ibid. (m) 3 GwiU. 1613. 
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Eliz. would be presumed, and that the general words were snffieient to 
convey the tithes as profits of the lands. Lord Kenyon heW that such 
a presumption ought to be made. <' Here is possession of them for 250 
years; who can disturb the title? the rector canfiot These tithes hare 
been severed from the rectory ever since the (conquest* If these tithes 
had been part of the rectorial tithes, no time would have barred the 
rector. Where is there any other right? The' Dean and Chapter of 
Rochester might before the 13 Eliz. have alienated them. 1 am very 
r •484 1 ^'®*'' ^^^^ °" ^ possession of two centuries *and a half, I must 
•- J tell the jury that they should presume any conveyance from 

the Dean and Chapter.'** On a suggestion from counsel that there were 
no words of conveyance of tithes, his Lordship added,— ^* I think the 
tithes pass. The vendor will now convey as you please, and in what 
form of words you please. I think I should exercise my discretion In 
a court of equity in the same way I do my judgment here, where I am 
bound by strict law, and I must tell the jury that there is a good title* 
Such length of possession is 9i positive prescription^9i% they say in the civil 
law, and the church of Rochester never had the tithes as of common right, 
I must tell the jury that this is a good title, and that the plaintiff cannot 
recover." 

In Lady Dartmouth v* Roberts, (n) which was an action of debt under 
the 2 & 3 Ed. 6, c. 13, for not sotting out certain tithe hay, at the trial 
before Thomson, B., at York, the plaintiffs made title to the tithes in 
question under the Marquis of Halifax, to whom the same had been con* 
veyed, in 1676, and they produced copies of a bill and answer in a cer- 
tain cause after mentioned, and also gave parol evidence of the receipt 
of the tithes, or payments in lieu thereof, as far back as living memory 
could trace. The defendant gave counter evidence of title, the tendency 
of which was to show, that the right to the tithes was in the vicar, under 
r *485 1 *" endowment of the vicarage with the tithes of hay of the 
L ^»o J ^j^^j^ »parish' in 1253 by Walter Gray, Archbishop of York, 
in the 37th year of his pontificate, and that the same appeared to have 
remained annexed to the vicarage after the dissolution of the monastery 
of St. Oswald de Rostell, by an ecclesiastical survey, in the 26 Hen. 8 
(1535,) and by ministers' accounts in the 33 & 34 Hen. 8. But there 
was no evidence of the vicar having ever, in fact, taken the tithe of 
hay or any composition for it. It was insisted, that as this evidence re- 
lated to a period before the restraining statutes, and as there was no evi- 
dence that since those statutes the tithes of hay had belonged to, or been 
enjoyed by the vicar, it was open to the jury to presume that before the 
restraining statute, the vicar, with the consent of the ordinary and patron, 
had conveyed away the tithes for valuable consideration^ to some other 
monastery, the property of which afterwards on its dissolution went to 
the Crown, from which it passed into the hands of the grantee of the 
rectory; and the jury accordingly found for the plaintiff. On a motion 
for a new trial, Lord Ellenborough, in giving his opinion thus argues the 
question of prjssumptlon : — " On the question as to the sufiSciency of evi- 
dence of title, I am inclined to think that in 1253,the tithe of hay was in the 
vicar, under the endowment of the Archbishop of York, with the con- 
sent of the prior and his convent. But assuming that under the endow- 

(n; 16 East, 334. 
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meat, the vicar was once well entitled to the tithe of hay, co-extensive 
with the limils ^f the pari8h, he inigbt belbre the restraining statutes 
have granted it to another ^ecclesiastical person, with the ^ «i.gg ■, 
consent of patron and ordinary. Therewould then have beena *- -' 

portion of tithes dissevered from the vicarage, and there was^evidence 
that k was dissevered from the conveyance of the title in 1676 to Lord 
Halifax, which after their disseverance, but prior to the restraining sta- 
tutes might have got into lay hands. We therefeire want to pray in 
aid only this supposition as to these portions of tithe, which appear to 
have been enjoyed dissevered from the vicarage, that they were ao dis- 
severed; and in favour of modern enjoyment, which is the best interpreter 
of right where documentary evidence does not exist, we will in con* 
formity with Lord Kenyon, who said that he would presume two hun*- 
dred deeds if necessary, presume here that a disseverance took place. 
The actual perception of tithe hay, either in kind or by composition, 
never appeared to be in the vicar from the time of the first endowment, 
but a perception of Is. 4^. annually, for a considerable time, under a 
general composition with the rector, which though not so strong as if 
the rector had taken it in kind, will virtually include it, nothing appear- 
ing to the contrary. Therefore there was not only evidence to foe left 
in the balance to the jury, but that evidence preponderates* Le Blanc, 
J., aaid, ^< that when the uniform course of enjoyment has been with a 
party, the court will presume every thing necessary for the support of 
it; if there be any Way by which the tithe might have been conveyed 
away out of the vicar, so as to have got i-nto the plaintiff's ^ utAo-j i 
hands, the *court will presume that this was the way in fa* ^ J 

vour of the enjoyment.''(o) 

A similar question underwent great discussion in the recent case of 
Huskisson v. Monk,(jD) where it arose on exceptions to the title, in a 
suit for the specific performance of a contract for the sale of certain free- 
hold and copyhold lands in the parish and manor of Barking, in Es- 
sex. The freeholds and part of the copyholds .were alleged in the 
agreement to be exempt from . the tithes of com and hay. The ground 
of exen^ption was the unity of possession of the manor, rectory, and 
lands in the abbess and convent of Barking, which was one of the great- 
er monasteries, and was dissolved by the 31st Henry S. There was 
some question whether the lands* were, or were not part of the posses- 
sions of the monastery, but nothing appears ultimately to have turned 
upon this. The lands, alleged to be exempt,- were proved not to have 
paid tithes within living memory. On the reference to the master to in- 
quire into the title, he reported that the copyholds in question were ex- 
empt To this the purchaser excepted. With reis^ect to the freehold 
lands,. there was no question; it being dear, that the union of the rec- 
tory with the title to the freehold lands before tinxe of memory, Would, 
when the abbey, as in thiacase', was dissolved by the Slst Henry 8, con- 
tinue the discharge of tithes to the crown. But, a^ the contract in- 
cluded besides the copyholds alleged *to be tithe-free, p «4Qe i 
other copyholds held of the manor of Barking, which were '- -* 

not tithe-free, the difficulty arose, how it could be made out in point of 
law, that upon the head of union some copyholds could be tithe-free, 

• 

(o) 16 East, 341, (p) 1 Sim. 380. 
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and others subject to tithe? To explain this difficulty, it was suggested 
for the plaintiff, that the copyholds which did not pay tithe, were the 
demesne lands of the abbess, and in her occupation, and for tl^at reason 
might not pay tithe, although all the other copyholds did; but upon that 
primd facie^ this difficulty arose, that if these lands not titheable were 
the demesne lands of the abbey, and in the occupation of the abbess, 
then as no copyholds could be created within time of memory, and as 
the dissolution of the abbey was within the time of memory, these 
lands could not now be legal copyholds. To support this suggestion, 
the Archbishop of Canterbury's case,(y) and Crouch v. Frier,(r) were 
cited, but on being examined they afforded no aid to this view of the 
case. ** There being, therefore, no authority," said Sir J. Leach, « which 
is expressly in point, the case remains to be considered upon principle 
alone, and it has occurred to me that there might be a way in which 
it is possible, that there may have been a legal origin to the exemption 
claimed for the particular copyhold, although the other copyholds pay 
tithes. The union between the manor and the rectory to be good, must 
r *4S9 1 ^^^^ taken place before time of memory; *but yet before 
L ^ the union the abbess might have granted out all the copy- 

holds, except what she then retained as demesne lands; and the copy- 
holders thus created, would, of course, pdy tithes to the rector before the 
union. But the demesne lands might not thea pay tithes to the rector, 
because the abbess being a spiritual person, was herself capable of tithes. 
After the union, the abbess might still, before time of memory, have 
alienated these thirteen acres, then part of her demesnes, by copy of 
Court Roll, free from tithe as she held them; and in such case these thir* 
teen acres would at this day continue legally discharged of tithe, al- 
though the other copyholds paid tithes. There being this mode by 
which the exemption claimed might have had a legal origin, I think my- 
self bound to affirm the title as^ to these tithes.'' 

The same principle was followed up in the recent case of Humphreys 
V. Wag3tafil(«) In this case the bill was filed by the impropriate rector 
of the parish of Westham, for the payment of the tithes of certain lands 
within that parish, in his occupation and reversion, known by the name 
of Abbey Farm. The plaintiff* claimed under a grant from the Crown 
in 1820. The defence was, that the Abbey of Stratford Langthorne, 
which was one of the greater Abbeys, and of the Cistertian order, was 
founded in the reign of Henry 2; << that the abbots and monks of the 
r *4qo 1 "^o^^B^^ry were, at the time, of the surrender *and dissolu- 
I- J tion of the monastery, rectors of the rectory of Westham, 

and had been, time out of mind, seised in fee of the rectory, and also pf 
the land; that the land in question had been during all the time afore- 
said, and was at the time of the surrender and dissolution, part of the 
lands and possessions of the monastery, and was then part of their de- 
mesne lands; and being so part and parcel of the monastery, was by bull 
or prescription, or some other lawful ways or means, wholly exempt 
from tithe or the payment thereof, and had been, time out of mind, held 
and enjoyed by the abbot and monks of the monastery, for themselves, 
their farmers and tenants, freed and discharged from tithes or the pay- 

(9) 2 Rep. 48. 

(r) Cre. Eliz. 784. («) 1 Raw. & M. 589. 
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ment thereof/' Shortly after the foandation a viearage wat eodow^d, 
and disputes having afterwards arisen between the monks and the vicar, 
the rights of the vicar were ascertained byjodges delegate, acting under 
the authority of the Pope, and It was declared << that he shocild receive 
the oblations and obventions to the aforesaid church belonging, other 
than the tithes of corn and pulse,'' which were to be paid to the monks. 
By a deed of composition real, made in 1516, between the monks and 
the vicar, the vicar conceded to them from thenceforth ^ the right of 
receiving all the tithes^ predial and personal, great, small, and mixed, 
in consideration of a yearly stipend/'- The plaintiffs also produced a 
lease in the 80 Hen. 8, whereby the monks demised to one Shaw, for a 
term of fifty years, a messuage and lands in the parish, together with 
the tithes of com, grass, and hay, and *all other tithes to ^ «. ' . 
the rectory belonging, <<from and in all the meadows, >• J 

marshes, and pastures in Westham, being on the south part of the way 
called the Portway, in the parish of Westham, in as ample manner and 
form as John Shipman lately had and received the same to farm, except 
all lands, meadows, marshes, and pastures, which the said abbot and con* 
vent now occupy for their household husbandry and cattle." There 
wa^ also evidence that various other lands in the pariah belonging to the 
abbey had paid tithes. On the part of the defendant it was proved, that 
although tithed had been regularly paid for all other lands in the parish, 
no tithes had been paid for the lands in question; and it was further 
proved, that a grant of lands which had been part of the possessions of 
the abbey, was made in the 30 of Henry 8, to one Newton, in tail, and 
that James 1 afterwards granted the reversion of the same lands. There 
was in the names and descriptions of the lands so granted, some simi- 
larity to the names and descriptions by which the abbey farm had been 
conveyed to the present owners; but there was no proof that the identi- 
cal lands constituting that farm had been part of the demesnes of the 
abbey, and comprised in the original endowment Sir J. Leach held 
the lands to be discharged: — *<The defence here is not upon the ground 
of the union of the rectory and lands in the hands of the abbey, but 
upon the ground of a discharge by prescription. It must be taken that 
these lands have never paid tithes since the dissolution, and every pre* 
sumption is to be made in ^favour of an enjoyment^ of ^ *aq2 1 
nearly 300 years. If, consistently with the evidence in the ^ ^ 

cause, it is' possible that the discharge from tithes coqM hare had a legal 
origin, the court is bound to confirm it. The plaintifis principally rely 
upon the deed of real composition in 1516, as conclusive evidence that 
the lands could not before that deed have been discharged from tithes. 
Now that deed is a grant from the vic^r of all tithes then belonging to 
the parish church; but if the lands were part of the original possessions 
of the abbey, in the time of Hen. 3, and were then discharged of tithes 
in the hands of the abbey, the deed of 1516 does not affect the ques- 
tion, because these lithes did not then tielong to the church. I am of 
opinion that it is to be inferred that the lands were part of the posses* 
sions of the abbey, in the time of Hen. 2, and that they were discharged 
of tithes before memory, because such facts are consistent with the evi- 
dence in the cause, and would give legal origin to the continued eojoy- 
ment since the dissolution of the abbey. The bill must therefore be dis« 
missed^ and with costs." 
Mat, 1838— U 
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IL ttf* to ike title to aportum{t) qf tithes, as a separate inh^ri' 
T *493 1 ^^^^' ^^^ right to tithes *in pernancy or to a portion of 
I- ^ tithes is analagous to a right to a mere lay inheritance in 

lands, and the modern title to them must be deduced ip the same man« 
ner.- The title^ as has been already stated, must have commenced in«a 
grant from the Crown; but in the absence of a grant, or of direct evi- 
dence that there has been one, acts of ownership for a long period will 
be sufficient ground on which to presume a grant These. considerations 
apply not only to tithes but to a payment in lieu of tithe^ whether that 
be called a fnodu9, composition-real, pension, or rate^tithe, v 

Thus in Williams v. Bacon,(t/) which was a suit at the instance of the 
rector of Markfield, against the occupiers 6f certain lands in the parish, 
and against C. M. Phillips, for an account and payment of the tithes on 
those lands, the occupiers in their answer stated that the Lordship of 
Markfield consisted partly of ancient enclosed lands, called and known 
by the name of the Cliff Slade, and that the occupiers of it had paid the 
defendant Phillips a yearly sum, which he had accepted in lieu of the 
tithes of those lands. Phillips, by his answer, claimed the tithes in 
kind, or a moduSj composition, rate-tithe, or annual payment of 4j. lOd. 
in lieu thereof, and said that the said portion of tithes, madusy &c. had 
been for a great length of time the subject, of conveyances and assur- 
ances as a lay fee, and that the persons from whom he derived title had, 
r *4Q4 1 *^^^ ^^^ years and upwards, received the tithes of the lands 
i- -'in question, or accepted the payment mentioned in lieu and 

satisfaction thereof. At the hearing an issue was directed, whether Phil- 
lips was entitled to the tithes or themodus mentioned, in respect of these 
lands? At the trial of the issue, Phillips produced his title-deeds for 
the last 150 years, by some of which was conveyed ^<all that rate-tithe 
of 4s. yearly, renewing, increasing, and arising out of certain grounds 
in Markfield, called the Cliff Slade;'' in others, << the tithes or rate- 
tithes of 4s. Sd.y &c.;" in others, << the tithes or rate-tithes of 4s. lOd.^ 
&c." It was also proved that as far as living menxpry could reach, this 
payment had been received by Phillips and his ancestors, and that no 
tithes had been paid to the rector fpr the lands in question. The jury, 
under the direction of the court, found a verdict for Phillips. On a mo- 
tion for a new trial the point was, whether^ in the absence of any evi- 
dence of a comitiencement of the title, it could be presumed against a 
spiritual rector. • Sir J. Leach held clearly that such presumption ought 
to be made. ^^The defendant,'' said his Honour, <^here claims a por- 
tion of tithe to which he may be legally entitled; and the single con- 
sideration is, whether there was sufficiept evidence before the jury to 
justify their presumption that he had such legal title? It is proved by 
existing deeds that this portion of tithes has been the regular subject of 
conveyance for one hundred and fifty years past; 9f^d that the actual 

(r) ? A p9rthn of tithM tneanf a fwofit of tithes which a man halk witbto the parish of 
anotber parson or vicar, and its origin mast have been in times when it was lawfal for every 
one to distribate and pay as be choee, bis tithes or any portion thereof, to any church accord- 
ing to his best devotion ; and there was no restrainit to church or parish in certain ; so by 
continuance that grew to a right and title.'' (Dean & Chapter of Bristol v. Clarke^ Dyer 
84 ^- Gibson's Codex, 668i) 

(tt) 1 Sim. and 9tn. 410. 
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perception of tithes, or of a money payment *in lieu of ^ *AQk i 
tithes, has accoitipanied the title by conveyance as fer back I -' 

as living testimony can reach; and unless it be peculiar to this species 
of property, that the origin of the title must be actually shown, no evi- 
dence can be more conclusive It is argued that this would be good evi- 
dence against a iay rector, according to the case of Scott v. Airey,(t;) 
and the other cases referred \o;(w) but that is not sufficient evidence 
against the plaintiff, who is a spiritual rector. I cannot very well reach 
the principle of this distinction. A legal title to a portion of tithes may 
exist as well against a spiritual rector as against a lay impropriator, and 
why, therelbre, is not such a title to be presumed from long conveyance 
and possession? It is true that a lay impropriator may himself sever a 
portion of tithes, which a spiritual rector(a?) cannot do; and that.a pre* 
sumption may therefore be raised against a lay impropriator upon 
slighter evidence than would be reasonable against a spiritual rector. 
But this does not affect the principle. If it were necessary in the case 
of a spiritual rector to show the actual origin of a |iortion of tithes, it 
is not probabie that any such portion could at this day be maintained." 
In eases of rectorial tithes, as well as in all other 'cases ^ ^.^^ ^ 
where the title is originally derived from the crown, accord- ^ -■ 

ing to the practice of conveyancers, a purchaser is entitled to see the ori- 
ginal grant, in order to besatisfied that there is no reservation of rent, nor 
any remainder or reversion in the Crown, because if there be any, as 
they are not barrable by fine or recovery, they must still be considered 
to be outstanding; but as this is the only purpose for which the original 
grant can be needed, the purchaser cannot insist upon the intermediate 
deduction of the title, although such a requisition is sometimes made in 
ignorance.(^) It does not seem, however, that the vendor is bound to 
do more than show the purchaser where he may see the grant(z) . Ac- 
cording to the decisions which have been stated above, this practice must 
be modified, it being clearly established by them, that when the title 
may have had a legal origin, that is to say, when it is shown that the 
tithes in question were part of the property of the dissolved monas- 
teries, a grant from the Crown will be presumed on acts of ownership 
of sufficient duration. 

III. t^s to presuming fke surrender of outstanding terms, and the 
re-conveyance of legal estates in fee. — ^The courts of law have varied a 
good deal at different times in their temper as to presuming the surrender 
of terms. During the period when Lord Mansfield and Mr. Justice 
BuUer swayed the decisions in the Court of King's Bench, they got to^ 
this ^length, that a legal term outstanding in a trustee, should ^ «^g- •. 
never be set up against the cestui que trust; and in one I* -' 

case,(a) it was even held that where a legal term was created for a par- 
ticular purpose, if that purpose were satisfied, or if it were even unsatis- 



(«) Gwill. 1 174. 




Cod. 663. 

(v) Hayes's Concise Codt. p. 5, n. (6) & (7). '(x) Ibid. 

(tf) Doe d. Brbtow t. Pegge, 1 T. R. 796, n. 
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fied but not affected by the claims of the litigating jterties, it should not 
be set up between them in an ejectment, but should be considered as if 
it had never^ been created. 

At the preflfent day it is only surprising how doctrines so utterly at 
variance with the principles of common law and the whole current oi 
sound authority, could ever have been listened to. The law, however, 
was brought back to its true principle by the decision of Lord Kenyon in 
Doe V. Staple»(6) in which case, notwithstanding the strong opposition of 
Mr. Justice Buller, he over^ruled the equitable decisions of Lord Mans- 
field. It was an action of ejectment; there were three demises Jaid at 
successive periods of time, .and constituting the three counts of the de- 
claration. It was dear that there must be a verdict for the plaintiff, and 
the only question was, under which of these counts it should be taken? 
Which turned upon these facts: — There was a term of 99 years created 
for securing annuities to several persons, and determinable op the death 
of the survivor; the surviving annuitant was living at the date of the 
second demise, but died before the time at which the third was laid. It 
r '*4Qk 1 ^^8 ii^A^sted for the plaintiff that judgment should *be taken 
^ ^ on the second county notwithstanding the term was then sub- 

sisting unsatisfied, *<for it had been repeatedly settled, that a lessor of a 
plaintiff should not be turned round by a lease paramount to his title if 
he did not mean to disturb the tenancy, and that a reversionary interest, 
subjecl to a right of present possession in another^ was recoverable in 
ejectment. That it was expressly found by the special verdict that the 
lessor of the plaintiff claimed subject to the remaining annuity^ and 
consequently did not mean to disturb it: the term of 99 years, which 
was created for that purpose only, could not therefore be set up by a 
third persbn, who derived title from the same proprietor as the lessor of 
the plaintiff,^' and Doe d. Bristow v. Pegge(e) was referred to as. a de- 
cisive authority in support of these propositions, the court haying, there 
unanimously held that the outstanding terms which were clearly unsatis* 
fied, and which the plaintiff submitted not to disturb, could not be set up 
as a bar to the ejectment by the defendant, whose own title appeared to 
be subject to the same incumbrances. Lord Kenyon, however, put a 
stop to this course of decision, and after observing that << he extremely 
approved of what was said by Lord Mansfield in Lade v. Holford,(£^) 
that he would not suffer a plaintiff in ejectment to be non-suited by a 
term outstanding in his own trustee, or a satisfied term.set up by a mort- 
gagor against his moHgagee, but would direct a jury to presi^me a 
r *499 1 *B"f^^>^^ci*/' proceeds thus: << but here the facts of the ease 
^ ^ preclude kny fiuch presumption; there was an existing term 

at the several times of the two first demises, and a considerable benefit 
was to be derived out of it; the last annuitant did not die till after tl>e 
time of the aecond demise, therefore there was no reason to presume that 
the truiteea had surrendered, and they would have been personally liable 
if they had; that in this case it was impossible to suppose that there was 
a surrender of the term, or that it was satisfied because the verdict found 
the eoatrajry fact;'' he was therefore of opinion that judgment must be 
given only on the last count in the declaration, on the demise laid after 

(*)tT.R.684. 

(c) 1 T. R. 175, n. > (cT) 3 Burr. 1416. 
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the death of the last annuitant, when the term had expired. Mr. Justice 
Buller premised a very elaborate argument in opposition, by observing 
*^ that it was a question of the most serious importance to the public in 
general, whether that should still be considered as law, which had 
undc(ubtedly been received ^s such for thirty years jfest?" but the other 
judges concurred with the Chief Justice, and thus the scheme of equit* 
able ejectments which Lord Mansfield and his protegi Judge Buller had 
so long laboured to establish was put an end to. 

After this decision nothing more was heard of presuming the surren- 
der of unsatisfied or attendant terms for a long period. The extraordinary 
decision in Doe v. Hilder(e) once more recalled the atten- - »cq/v -i 
tion *of lawyers to this subject; in that case a term created ^ ^ 

in 1762, and which had been e^pre^sly assigned to attend the inheritance 
in 1779, was presumed to be surrendered in 1819, merely because in 
certain intermediate family transactions no notice had been taken of it; 
and against the facts and merits of the case as they appeared on a second 
ejectment, to recover back the estate from the party who had recovered 
in the first ejectment.(/) It is needless farther to advert to this decision, 
as it was immediately condemned by all the great property lawyers of 
the day, and as Its authority has in fact been formally repudiated by the 
Court of King's Bench in the late case of Doe v. Plowman. (^) Such 
being a brief view of the changes, which this doctrine bas^ undergone 
during the last century, we come now to consider in what cases, as be- 
tween vendor and purchaser, a term may be presumed to have been sur- 
rendered; and the results fairly deducible from the authorities seem to be 
these: — 

1st. That under no circumstances whatever, can an unsatisfied term be 
presumed to be surrendered. ' 

2nd. Under no circumstances whatever, can a satisfied term, which 
has been once assigned to attend the inheritance, l^e presumed to be sur- 
rendered as between vendor and purchaser. 

3rd. Whether a term, which has been satisfied, but never assigned to 
attend, ought or ought not *lo be presumed to be surren- p <>--.- , 
dered? is a question of circumstances, with respect to which I- ^ 

perhaps, it may be considered to be established, that where there is 
ground for a clear presumption, that the trusts of the term have been 
satisfied; and during the period which has since elapsed, the estate has 
been dealt with on sale or mortgage, as if there were no term, it seems 
that a surrender must be presumed. 

In Emery v. Growcock,(A) the Master on the reference as to title, re- 
ported that a good title, could be made, if a term created for raising por- 
tions for daughters by a settlement on the 12th March, 1711, was as- 
signed to a trustee for the purchaser. The question was. Whether a sur- 
render of the term could be presumed? The settlement provided for 
the cesser of the term in the event of the trusts never arising, but not 
in the event of their arising and being satisfied. There were several 
daughters and no evidence that the portions had been satisfied. A settle- 
ment of the estate was made in 1744, and a recovery suffered, and Lord 

(e) % Barn. &; Aid. 783. 

(/) Doe ▼. PatlMid, sUted io Sir Ed. Sugdeo'i V. & P. 440 ; and fee BarOelt ▼. 
Bownei, 3 Barn. & Cress. 618, 

(S) 3 Bam. ^b Adolph. 573. (A) 6 Madd. 64. 
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* ■ 

Gower, the then tenant for life of the estate, one of the settlors, cove- 
nanted that the estate was free from incumbrances; no assignment or dis* 
position appeared to have been made at any time of the term. It ap* 
peared also, that the portions were not to be raised till jLord Gower's 
death, which took place in 1774, ' There was no evidence that the por< 

r *502 1 ^^^^^ ^^^^ P^^^9 ^^^ ^^^ *parties entitled had attained their 
l ^ age, for a period of about sixty years, and were all dead, and 

the family had long dealt with the estate as if there were no term and 
no portions due. Sir J. Leach, V. C, after laying down the doctrine 
on the subject, as it is stated in a preceding page,(t) proceeded thus: — 
<< There is here, first, a clear presumption that the purpose for which the 
term was created is satisfied; next, there is presumption that the neees- 
sary term was surrendered, because it is not subsequently, noticed in the 
transactions of the family ; and lastly, there is the absence of all evidence, 
that thiii term was ever applied to any new purpose. In this case, I should 
consider it my duty to give s^ <:lesr direction to the jury, that they were 
bound to find the term surrendered; and I must therefore hold, that there 
is no sufficient doubt to entitle the purchaser to be relieved from his con- 
tract/' 

In a case of ex parte HoIman,(A?) which came before the same judge 
a few months after, the same principles were acted on. It appeared on 
the abstract, that by an Indenture, bearing date the 24th December, 1735, 
a mortgage term of five hundred years was created; and that the mort- 
gage-money was not repaid on the day named, but the same with all in«- 
terest was paid to the executor of the termor on the 6th October, 1750, 
as appeared by a receipt indorsed on the Indenture. There had been no 
r *503 1 ^assignment or surrender of the term, and thereforethe pur- 
I- ^ chaser insisted, that the vendors should at their own expense 

discover the personal representatives of the termor, and procure an as- 
aignnient from them to a trustee to attend the inheritance^ The Master 
to whom the title had been referred, reported that the term was then 
vested in the personal representative or representatives of the termor, 
but it did not appear by any evidence before him who was, or were such 
personal representative or representatives. And the Mastei* was of 
opinion that the term ought to be assigned to a trustee for the purchaser, 
and that the vendors ought to bear the expense of deducing vthe title 
thereto, and procuring it to be so assigned. In an intermediate deed of 
1749, the term was noticed, but was not mentioned in any other deed; 
and there were three conveyances upon sales, one in 17S4, another in 
1791, and the third in 1792.. The Vice Chancellor was of opinion that 
a surrender of the term must be presumed. 

In considering the state of circumstances under which an outstanding 
legal estate in fee may be presumed to have been re-conveyed, certain 
considerations are admissible which could not be received into the argu- 
ment where the question was, Whetheran outstanding term could be pre- 
sumed- to have been surrendered? When the purposes for which a term 
r ' ^504 1 ^^ ^^^^ created are satisfied, it becomes ^immediately attend- 
t -' ant on the inheritance, and subsequent incumbrancers getting 

(0 See ante p. 415: ' 

Ik) Suted in Sii; Edward Sugden'a Vend. & Puieh., p. 447p 8th edit. 
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possession of it may avail themselyes. of it» for their own protectioa 
against purchasers or other incumbrancers who had previpusly adyanced 
their money. Hence, the moment its original purpose has been satisfied^ 
it assumes a new series of functions by virtue of which a purchaser who 
has actually completed his contract, may yet be deprived of the benefit 
of his purchase by an incumbrancer without notice getting in this term. 
Here, therefore, we perceive an obvious source of danger in presuming 
the surrender of a term, which, in point of fact, may be ^ili in exist- 
ence. 

Out of this consideration grows the great distinction between presum- 
ing the surrender of a term and the reconveyance of the legal estate in 
fee. There ia no time at which it can be said of the former that its pur- 
poses have been fulfilled, and that it would be useless in the hands of third 
persons: of the latter, as soon a^the purpose for which the conveyance 
was originally made has been completed, it becomes functus officio. 
Hence, therefore, when the period can be ascertained at which the origf. 
nal object of the conveyance was effected as the legal fee ought at that 
period to have been reconveyed, and can afterwards be of no use to any 
person but the Owner of the inheritance, there is no reason why after a 
proper lapse of time a reconveyance should not be presumed. 

Mn England v. SIade,(/) the plaintiff in an ejectment, ^ *k(\r -i 
brought in 1792, offered in evidence in support of his title ^ J 

a lease from A, and it was proved that A claimed under a will, dated in 
1777, by which the estate in question was devised to the use of .trus- 
tees in trust for A, and to convey the same to him immediately on his 
attaining twenty-one, and in the me;^ntime for his maintenance. A came 
of age in September, 1788: no conveyance by the trustees to A was 
proved, and therefore it was objected that the legal estate being in trus- 
tees the lease ought to have been granted by them: and the question was, 
Whether a conveyance, from the trustees could be presumed? And 
Lord Kenyon, the other judges assenting, held that a conveyance ought 
to be presumed. << There is no reason," said his Lordship, << why the 
jury should not have presumed a conveyance from the trustees to him 
upon his attaining the age of twenty-one in pursuance of their trust, ac- 
cording to what was said by Lord Mansfield in Lade v. Holford.(m) It 
was what they were bound to do; and what a court of equity would have 
compelled them to have done had they refused. But it is rather to be 

E resumed that they did do their duty; and as to the time the jury may 
e directed to presume a surrender or conveyance in much less time 
than twenty years.'' In the subsequent case of Doe v. Sybourn,(n) a 
similar presumption, *or. rather the same presumption was ^ ^. ^ 
made, for the question arose on the same title, and the case ^ ^ 

is cited here principally with a view to calling the attention to the mars;i- 
nal abstract, in which the effect of the case on this point is entirely mis- 
8tated.(o) Lord Kenyon, meaning apparently to state more precisely 
the doctrine acted on by him in England v. Slade, laid it down, ^ftbat 

(/) 4 T. R. 88«. (m) Bull. N. P. 1 10. 

(n)a.T.IL2. 

(o) <*ThejaTy may presame tn old satisfied term surrendered XbiheeeBtui que tite, in or- 
der to sabstantiate a lease executed by him." This is mere nonsense ; there was do such 
question in the case, the point being nxactly th« same as that in England ▼. Slade. 
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in aH cases where trustees Ought to convey to the beneficial owner, he 
wouFd leave it to the jury to presume, when such a presumption might 
reasonably be m&de, that they had conveyed accordingly, m order to 
prevent a good title from being defeated by matter of form: and he 
thought the rule, as far as it went, highly convenient and proper.'' 

The cases which have been just considered amount to nothing more 
than this, that where there is a plain trust, and a time appointed when 
the legal fee ought to have been re-conveyed, then, in support of the 
title of the party beneficially interested, the court will presume that the 
reconveyance ^as actually made at the time when it ought to have been 
made: a proposition which subsequent decisions have carried to this ex- 
tent, — that where'the legal fee has been conveyed upon trusts, and it 
r *5n7 1 <^3^ ''G ^scci^^^^^cd ^^ ^bat time these Mrusts have been satis- 
^ ^ fied or became unnecessary, then a re-conveyance may be 

presumed at the lapse of twenty years, or at a shorter period, even as 
against a purchaser; for as the grounds on which the presumption is made 
are that the purposes of the conveyance were satisfied or had become 
unnecessary at a period which can be ascertained, and that it was then 
the duty of the trustees to have re-conveyed, and that it must be as- 
sumed they did their duty, it seems to be pefectly immaterial whether ' 
the period which may have elapsed b^ a century or twenty years, or any 
shorter interval. 

The leading authority as to presuming the re-conveyance of legal estates 
in fee, where no time is fixed for such re-conveyance, is Hillary v. Wal- 
ler,(/7) which was a suit for the specific performance of an agreement by 
the defendant to purchase a farm and lands, called Fingreth Hall Farm. 
By indentures of lease and release of the 22d and 33rd Feb. 1664, the 
manor of Fingreth and Fingreth Hall Farm were conveyed to Henry 
Mildmay, his heit^s and assigns, Upon trust, subject to the payment of 
two annuities to Sir Humphrey Milditaay, and Lady Jane Catherine, his 
wife, *^as a collateral security to Gurdon and Knightsbridge, and their 
heirs and assigns, for the title of the manor of St. Clere's and Heron's, 
and the lands and premises intended to be thereby conveyed to Gurdon 
r ^508 1 ^"^ Knightsbridge, and their heirs and assigns; and further 
«■ J and '*until Gurdon and Knightsbridge, their heirs, &c. should 

be iBJected from the said manor of St. Clere's and Heron's, by reason of 
any then existing legal title. Upon trust to permit Mary Mildmay to 
receive the rents of the said premises during her life, and after her death, 
to permit her husband, John Mildmay, to receive them; and after his 
decease in trust for such persons as they should appoint. And upon 
further trust, in case Gurdon and Knightsbridge should not be evicted 
<< before the expiration of eleven years ne^t after the deaths of Sir Hum- 
phrey Mildmay and John Mildmay, or in case there should be such 
eviction if Henry Mildmay, his heirs, &c. should not be evicted out of 
the lands so granted, &c., then Henry Mildmay, his heirs, &c. should 
convey one moiety of Fingreth Hall and Manor, to such person as John 
and Mary Mildmay should appoint." It would appear from the recitals 
that Henry Mildmay, the grantee of the lands conveyed by way of col* 
lateral security for the title to the manor of St Clere's and Heron's, was 



{p) 18 Vm. 289. 
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the actual purchaser of this manor, Gurdon and Kn^ghtsbridge being only 
trustees for him. 

By indentures^ dated in 1694, being a marriage settlement, and also a 
fine covenanted to be levied^ the said manor and farm at Fingreth were 
re-settled, and it was covenanted that the said manor and premises were 
free from incumbrances, except a lease or rent-charge since expired) or 
except a conveyance of the whole premises to Henry Mildmay an.d his 
heirSy as a collateral security to ^indemnify him from any ^ «5oq 1 
incumbrance upon the manor and premises of St Clere's and ^ ^ 

Heron's. 

Since 1794 the possession had gone according to the rights of the par- 
ties pursuant to the settlementi there having been no disturbance of the 
St. Clere's estate, and it was admitted that there could be no re-convey- 
ance, and that unless it could be now presumed to be re-conveyed, it 
must for ever remain outstanding. On the behalf of the purchaser it was 
insisted that the legal estate must now be considered as outstanding upon 
the trusts of the indentures pf 1664. And the main question was. Whether 
a re-conveyance could be presumed? The case seems to have been ar- 
gued upon the assumption that if the period of the completion of the trusts 
could be ascertained, a re-con ve3'ance at this period might be presumed: 
but the form of the conveyance threw considerable difficulty in the way 
of this. It will be noticed that in the event of eviction within eleven 
years, after the deaths of Sir H. and J. Mildmay, one moiety is directed 
to be re-conveyed; but nothing is said as to the other moiety. The con^^ 
sequence of which was, that though it was sufficiently obvious that as to 
one moiety the trust would expire within eleven years after the death 
of Sir Humphrey 9nd John Mildmay, yet as to the other no period could 
be fixed upon, when it could be considered that the trust was satisfied. 
Sir W. Grant argued the question thus: << If we could in this case ascer- 
tain at what period the legal estate ought to have been re-conveyed, 1 
see no reason why the presumption of its being re-conveyed. ^ ^cio 1 
*at that period should not be made. The difficulty here i^ ^ ^ 

that by the deed of 1664 it is only as to a moiety of the estate that any 
time is limited for the re-conveyance. It could not however be meant 
that the legal estate in any part should continue outstanding fpr ever. 
The conveyance of it was made for a purpose that must have some limit 
It was by way of security against the eviction of the St Clere's estate. 
At what precise monaent the danger of eviction ceased it is impossible to 
say. But if the time that has elapsed without claim, 140 years does not 
furnish the inference that none can be made, I do not know what period 
would be sufficient for that purpose. Mere possibilities ought not to be 
regarded. The court, to adopt the language of Lord Hardwicke in 
Lyddall v. Weston,(9) must govern itself by a moral certainty, for it is 
impossible iu the nature of things there should be a mathematical cer- 
tainty of a good title. There are often suggestions of old entails, and 
often doubts what issue persons have left, whether more or fewer, and 
yet these were never allowed to be objections of that force as to overturn 
a title to an estate. So we have here suggestions of possible grounds of 
claim. But no man can belie.ve that the, owners of the St Clere's estate 
feel any apprehension of eviction by title existing prior to 1664; or, that 

(7) % Atk. 19. 
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they would tt any time during the last sixty years have had the least 
r *511 1 ^y^c^**'^ *® direct a re-cpnveyance *of the Fingreth Hall 
•• J estate; if the persons in whom the legal interest is vested 

could have been discovered. Why then should not such re-conveyance 
be presumed? As to particular circumstances, from which it is contended 
that an actual re-cohveyance miy be inferred, there are none of very 
conclusive effect: yet, perhaps they ought not to be left wholly unno- 
ticed.'^ And after examining these circumstances, his Honour concludes 
thus: — « The evidence of actual re-conveyance, must, however, be ad- 
mitted tp be slight and inconclusive. But, on the general grounds, I 
have before stated, I conceive that therie is no court before which a ques- 
tion concerning this title can come, that would not under all the circum^ 
stances of the case presume, or direct a jury to presume, that the legal 
estate has been re-conveyed. It is therefore such a title as a purchaser 
may safely take, and the defefndant ought consequently specifically to 
perform hi^ agreement.** 

From this decree there was an appeal; the case was again fully argued, 
and Lord Erskine in a judgnient, on which he seems to have bestowed 
great care, affirmed Sir W. Grant's decision. , The difficulty of the Master 
of the Rolls, as to the exact point of time when there ought to have been 
a re-conveyance, was a good deal cleared up at the hearing on appeal. 
It was very clearly stated in argument,(r) and that statement was adopted 
r *'>12 1 ^^ ^^^ Lordship, that the jirusts of the deed were of two 
I- J *kinds, — one to secure the two annuities, the other to in- 

demnify Gurdon arid Knightsbridge. It is plain upon the deed, that the 
parties considered that the incumbrances or charges upon the, St. Clere 
estate must appear in a short time, and that all that was necessary, was 
to give security for eleven years after the death of Sir Humphrey and 
John Mildmay; and accordingly at this period without eviction they di- 
rected a reconveyance of one moiety,— ^not directing a re-conveyance of 
the whole, under a notion, probably, that the annuities might not then 
be expired, but that at all events the remaining moiety would be sufficient 
to secure their payment. And it was probably with reference to this 
last object only, which depending upon lives must be of uncertain dura- 
tion, that they did not fix the period for re-conveying the other moiety, — 
omitting, most probably by accident, to insert a declaration, that this 
moiety should be re-conveyed Upon the death of the annuitants. Look- 
ing at the transaction in this way, which appears to be the most probable 
explanation of it, as Lady Jane Catherine appears to have survived Sir 
Humphrey and John, the period, when, the re-conveyance ought to have 
been made, was at her death, or at least within a few years after. This 
being so. Had sufficient time lapsed, since then, to authorise the court 
to make the presumption of a re-conveyance? Lord Erskine, after laying 
down the general principles on which presumptive evidence is founded, 
r #'513 1 P^'oc®®^^ thus: — " Here then is the application of these prin- 
L ' ciples. *I presume a conveyance from the trustee of the 

estate, intended as an indemnity against incumbrances, when for a century 
and more every idea of an incumbrance has been ^t an end; and if these 
presumptions are made after 20 or SO years, because the party being out 
of possession all presumption is against him, 1 make it iii this instance. 
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It would be very different if the intention b^d not appeared upon the 
deed^ But when the time is designated, namely, eleven yearsy if I can- 
not do this at the end of 140 years, it is admitted this objection must 
continue to any period. By supporting this objection I should lay down 
a rule most dangerous, and be destroying the very reason of legal pre* 
sumption. There is a defect and omission in the deed; not providing, 
that when the annuities are satisfied there shall be a conveyance of the 
other moiety. My judgment is, that at this distance of time I ought to 
presume ^hat this re-conveyance has been made. I agree I mu^t make 
that presumption. My judgment is founded upon this, and I* make the 
presumption without sending it to law, being confident a judge must tell 
a jury they ought to presume and they would presume that thid re-con* 
veyance had be^n made. Therefore I am of opinion that this decree 
ought to be affirmed. I give my judgment laying down the eeneral 
principle of law, and saying this case comes within it. Nothing lollows 
as to other cases/' 

There seems no reason why Lord Erskine should have so carefully 
limited the operation of his decision to the circumstances of this particular 
case. The ^decision, notwithstanding the frequent observa^ «. 4^.. . ^ 
tions to be found reflecting on its soundness, seems to be not ^ •' 

only right with regard to the particular circumstances, but to be founded 
also upon principles of great general application and convenience. 

In Cooke v. So]tau,(^} a mortgage in fee of the premises was made in 
1745, and there was no further mention made in the abstract of this 
mortgage, or.of any re-conveyance, or conveyance of the premises by 
the mortgagee, his heirs, and assigns. In 1791, there was a mortgage 
for a term, m which was contained a covenant for the peaceable posses- 
sion of the premises free from incumbrances, and the other usual cove^ 
nants for title. In the year 1816, the plaintiff raised a sum of money 
by the grant of an annuity, for the purpose of paying off what was due 
on the mortgage; and the term was assigned to a trustee for better secur- 
ing the annuity and subject thereto in trust for the plaintiff, and to attend 
the inheritance. In 1818, the plaintiff took a conveyance of the legal 
estate from the representative of the surviving trustee. It appeared, also, 
by the affidavits, that no payment, or demand, either of principal or in- 
terest, in respect of the mortgage of 1745, had ever been made upon the 
plaintiff or his father who took the estate under the will of the original 
mortgagor. The plaintiff's solicitor had searched at Doctor's Commons 
for the will or letters of administration of the mortgagee of 1745, and 
had also ^endeavoured to find out bis heir, but without sue- r ^ wei 5 1 
ceiss. In an old abstract, made in 1791, upon the treaty of t- ^ 

the loan then negotiated, there was a memorandum, that the principal 
and interest due on the mortgage of 1745, had been paid upwards of forty 
years ago, and the conveyancer's opinion before whom the abstract was 
then laid, that a mortgagee would not run anj risk in accepting the title* 
There were one or two other circumstances in the case, but they do not 
appear to be material, and the question was, Whether the heir or devisee 
of the mortgagee of 1745, or other the person in whom his estate might 
be vested, was a necessary party to a conveyance to a purchaser? Or, 
WhethjCr the circumstances afforded sufficient ground for presuming that 

(0 1 Sim. and &i^ 154. 
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the mortgage debt had been sattafied, and the legal estate re-conreyed ? 
and Sir J. Leach held thait they did afford sufficient gronbd for such pre- 
sumption: « I adhere/' said his Honour, " to the principle of Emery v. 
Growcock. No re-conveyance could ever be presumed without the actual 
production of the deed, qiiless it could be presumed in this case.*' 

The last case on this subject is Noel v. Bewley;(/) there a mortgage 
term was in 1711 granted to A; in 1713 a mortgage in fee was made to 
S| but it was by another deed, executed shortly after, declared that the 
money secured by the mortgage so made to him was the money of A, 

^._ 1 ^^^ that his name was *onIy made use of in trust for A, 
I ^ ^ and he covenanted that his heirs and assigns would, at the 
request of A, his executors administrators and assigns, do all such acts 
as should be required for further assigning the trust created as aforesaid. 
By an indenture made in 1714 reciting that A had agreed with the mort- 

Sagor ibr the purchase of the equity of redemption, A assigned the resi* 
ue of the aforesaid term to a trustee in trust for himself, his heirs and 
assigns, and to attend the inheritance, and S covenanted that he his heirs 
and assigns would stand seised of the premises conveyed and assigned 
to bim in trust for A his heirs and assigns. By indentures of lease and 
release, bearing date immediately after the last-mentioned deed, but to 
t^hich S was not a party, the mortgagor conveyed the premises to A, 
his heirs and assigns, and covenanted that they were free from all in- 
cumbrances, except the aforesaid term. Nothing more appeared con- 
cerning the legal estate vested in S, and one question was. Whether 
under these circumstances, and the leases mentioned in the judgment^ 
a re-conveyance ought to be presumed? 

Sir L. Shadwell decided in the affirmative. << It appears,'' said his 
Honour, ** by the recital in the lease of 1817 that there had been a 
lease previously made by the person who was the Owner of the estate 
prior to the conveyance to A, and that some doubt had' arisen in the 
mind of the lessee whether the lease was a good one; and then it is re- 
cited that A being the owner of the reversion and inheritance expect- 
r *517 1 ^^^ ^" ^^^ determination of the *lease had agreed to confirm 
*• -^ it, and accordingly he uses general terms of confirmation 

and grant for the purpose of setting up that prior lease for ninety-nine 
years. That was a clear act of dominion, and of such a nature as that 
It could not answer the object of the lessee unless it passed the legal es- 
tate, and therefore it seems to me to afford a strong reason for presum- 
ing that the legal estate was not outstanding. Then there were subse- 
quent leaises granted, npt merely from year to year, but for long periods 
of time; and it is fair to infer that those leases were intended to com- 
prise that which upon the face of them they appear to pass. And if any 
thing is to be deduced from the terms used in the deed of 1802, it ap- 
pears to me that the deed does of itself afford a strong inference that the 
legal estate was not outstanding; because it commences with a recital, 
that F A by his will, which was duly executed, gave and devised unto 
and to the use of M A, &c. The intention of the grantor to convey 
the contingent remainder is next recited, and that remainder is then 
conveyed unto and to the use of the trustee, his heirs and assigns. The 
parties therefore acted on the supposition that F A had the legal estate, 

(f) 3 Sim. lot. 
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he having deviaed it4o uses^ and that the legal estate^ in the eontingent 
remainder was capable of being limited to the use of a trustee. It ap<* 
pears to me therefore that there is, sufficient in this case to authorize me 
to presume that the legal estate was not outstanding.'' 

*(5) Title unmarketable on account of uncertainty in Matter 

of Law. .[ *518 ] 

<< In law, strictly speaking, there is no doubt; but practically there is 
often a doubt as to the application of settled principles.'' This observa- 
tioti, which occurs in a passage of Sir John Leach's judgment, in Emery 
V. Orowcock, already cited, (u) appears to be ndt entirely correct. The 
cases are innumerable in which the state of the law \s uncertain. If the 
question depend, for instance, on the construction of certain words in 
an Act of Parliament, which, from some ambiguity in the expression, 
admit of being yariously coristrued, the state of the law on that question 
must remain uncertain, till it has been ascertained by the decision of a 
court of competent jurisdiction. The same observation of course ap- 
plies to wills or deeds, when, from some departure from the correct and 
well defined forms of technical expression, it becomes necessary to as- 
certain the legal import of particular words, or clausea The learned 
judge, whose observation stands at the head of this section, would prob- 
ably say, that the uncertainty of the law in cases of this kind arises 
from << a doubt as to the application of settled principles." Perhaps it 
would be more correct to say, that the uncertainty arises from there be- 
ing no settled principles, or none at least applicable *to the ^ «.. ^ ^ 
construction of the words, on which the doubt is raised. I- ^ 

It would be easy to adduce other cases of a more simple and direct 
character; for instance, it is ho where decided whcfher a grant or other 
droiturel conveyance of an estate in fee, by husband seised in right of 
his wife, of his wife's estate, be void ov voidable only;(t;) and as good 
reasons can perhaps be adduced for one proposition as for the other. So, 
where a reversion is vested in the crown by forfeiture, it is a doubtful 
question whether it is or is not barred by a common recovery, and on 
this ground the House of Lords in Blosse v. C]anmorris,(ur) refused to 
enforce specific performance. 

So in devises to trustees, it is frequently uncertain whether they re- 
tain the legal estate, or are merely devisees to uses,— whether the words 
of the devise pass the fee, or only a particular estate commensurate with 
the duties and obligations of the trust, — whether the language of the will 
does, or does not, conipris€^ estates vested in the testator as trustee or 
mortgagee, or whether they descend to his heir-at-law, — iwhere any 
Hnk in xhp chain of title consists of a conveyance, containing words 
both of transfer and appointment, whether it shall operate as a convey- 
ance to uses, ao that the uses may be executed into an estate, or as an ap- 
pointment, so that all the ulterior uses are mere trusts. (ar) ' ^-^q i 
So ^in sales under the authority of instruments imperfectly ^ -■ 

(tf) Ante, p. 415. 

(v) 1 PresU Abitr. 334. {v) 3 Bligh, 6S. 

(or) Cox ▼. GhaiiiberUin»4 Yet. 63 1, dedded bj lord HoMlyD, and Roach ▼« Wadham, 
6 East, 289, by the court of King's Bench, the only decisions on the subject^ being at va* 
riance, and the latter never having been cordially acquiesced in by conveyancen. 

Mat, 1838.— X 
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drava, at' happeos very frocpaenllj^ with wfHi» wheiker the power in 
question authorise a tale? and if so, whethor the partiea eoabled to sell, 
are capable of giring the purchaser a g;ood retdipt for hta money ?-^two 
questions which will be examined in detail in a aabseqoetfit page. 

Objections to title op the ground of uncertainty in the law^ must of 
necessity be as numerous and diversified in their character, as are the 
cases in which the law is doubtful or uncertain; completely to enume- 
rate, to classify, or to arrange the cases on this head> would perhaps be 
impossible, or if possible^ could only be effected by a detailed invertiga* 
tion of every branch of the law of real property, affording questionable 
and undetermined pointo. All that can here be reasonably attempted is 
the illustration of this head by bringing together a few leading eases, in 
which the courts have refused to interfere. On the ground of its not be- 
ing quite clear what would be the construction of the law, on the ques- 
tions raised. 

.The most extensive source of objection to title^ on the mere uncer- 
tainty of the law, is to be fouod probably in cases, arising on the con- 
strjuction of wills; and more particularly in that very nuB»N!ous class of 
eases, involving the question whether on the true eonstruetion of the 

r ^521 1 ^^^^^ ^^ ^^^ ^'''' ^ devisee *takes an ealaiefor life, or in 
^ ^ tail, or in fee subject to be defeated by an executory deviae, 

&c. &c. If the devisee be tenant in tail, he can make a good title by re- 
covery, — or if he he tenant in tail with reversion in fee, by a fine,(y) — 
if tenant for life, remainder to children pot yet m ease, remainder to 
himself in fee, he can make a good title by the destruction of the con- 
tingent remainders, where there are no trustees to preserve eontingent 
remainders, &c. &c. If, however, it be doubtful whether, on the true 
conatruction of the will, the devisee takes such an estate as enables him 
by the usual means to make a good conveyance of the fee, the court will 
not compel a purchaser, even though that doubt be a very sleader one, to 
accept the title. 

In the old case of Heath v. Heath,(a} the testator, gave to his son A, 
all bis estate, until B, the plaintiff, should attain his age of 22 years and 
no longer. He after says — ^^ Item I give and bequeath unto B, all my 
messuages in H and C for ever, that is, if he have a son or aoas who 
shall attain 21; but if my kinsman, B, should chance to die without son 
or sojis to inherit, npy will is, that the son of my son A shall inherit.'' 
The question was^ what estate B took by virtue of this devise? The 
Master certified that he the plaintiff took an estate tail, to which an ex- 
ception was taken on behalf of the purchaser, that he took only an es- 
r *J22 1 ^^^^ f*^'^ '^f*^ Lord Thurlow, after ^considering the various 
V ^ constructions of v^hich the will waa aeaceptible, and of 

which the last, — apparently the one be moat approved,*T^was, that the 
eatate was given to the plaintiff for ever; but if he should die wkhout 
issue, or the issue should not attain 21, then ever, proceeded thua: — 
<< If this is the true constjruction, it is a fee- 19 B, subject tocan. executory 
device, which he at present cannot by any eonveyanee 4efe^. For a 
court of equity, to compel a party to take an estate which it cannot war- 

(3f)AttotittiMetatei».aa9. (s) 1 Bro. C. 0. 147. 
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rBnt(a) to him^ wooM be an extraordiitary proceeding; the party, -tiiere^ 
fore, eannot inake a title, and the exception must be allowed/' 

So in Sharp v« Adeock,(d) the title .of the vendor, the plaintiff, 
depended. on the will of her late husband Thomas Sharp, which 
inter alia was in the following words, — ^ I give and bequeath to 
my dear wife, the whole of my remaining property in the Bank 
of England or otherwise, and also a freehold hoose which I now live 
in, situate in Silver street, in, &c: also a freehold estate in Re- 
gent Street, in &c; also about vsixty<K»ne acres of freehbid land, with 
houses and barns thereon, situate in the ^Fens, in the ^ *roq n 
parish of &c.; also a leasehold, estate purchased of the as- *- -' 

^igneesvof Mr. B.,and which is in the parish of %ic,j with all right and^ 
title to the iame,^' The land which was the subject of the contract, 
was part of the sixty-one acres of freehold land, situate in the fens, and 
it was contended on behalf of the vendor, that the fee passed to the 
vendor, by force of the words << with all right and title to the same," 
ivfaich followed the description of the leasehold estate. The court, how^ 
ever, thought the point too doubtful, Lord Gifford, M. R., saying, — ^^ to 
compel the purchaser to take this title would foe to compel him to buy a 
suit; forv the applicaticm of the words, which are relied upon as giving 
the fee, to all previous devises made to the wife, is much too doubtful 
ever to be settled without litigation* I must therefore allow the^ pur- 
chaser's exception.** 

In Willcox V. BeUaers,(c) a testator devised to the plaintiff (among 
others) the estate in questidn, << during his life, and after his decease to 
such of hie children, and in such shares and proportions- as the plaintiff 
should by his last will appoint, and to their heirs, and for want of such ap- 
pointment, and as to those parts of the premises of which no appointment 
should be made, to the heirs of his body and their heirs for ever. In 
case he should die without issue, then immediately from and after his de- 
cease, the testator devised theestate to his thetestator^i daugh- p #«q4 t 
tef , ^Elizabeth Willcox, during her life, remainder to such ^ ^ ^ J 
of her children as she should appoint, and in default of appointment, to 
the heirs of her body and their heirs and assigns for even** And after 
giving certain legacies, the testator devised all the residue of his estate; 
after payments of debts, legacies, and funeral expenses, to the plaintiff, 
who, before he had issue, suffered a recovery to the use of himself in fee, 
and afterwards contracted to sell the premises to the defendant, and the 
question was, whether, under the will and recovery, the plaintiff could 
give a good conveyance of the fee? ' It was contended in support of the 
title either that the plaintiff was tenant in tail tinder the will, and then 
he acquired the fee by the recovery, or that he was tenant for life,- with 
contingent remainder in fee, over, and then thlat by the recovery he de- 
stroyed the contingent remainders, and took the lee under the residuary 

(a) This exprtMion, which m frequently need in the older cuee^ U inoorfeet; the coart 
never varranu % tide. In Tpolmia y. 8teere» (8 Mer. 393,) Sk W. Grant etetM, that tha 
estate having been purchased under the direction of the Court of Chancery *' is a drcum- 
stance that cannot afiect or prejudice the rights and interests of third persons. Tiie Court 
of Chancery employs Its officer to investigate the titles of estates, hat does not worron/ 
them." 

[b) 4 Russ. 374. 

|e) Turn. It Riissi iM. 
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clause. - Doe T. JeB»on^{d) was chiefly relied on in eopport of the ibriner 
position; Smith v. Death(«) in support of the latter; The Master of 
the RoUsy(/) after observing that the case of Doe v. Jesson, ought to be 
a lesson to the court on the necessity of caution, the King^s Bench and 
the House of Lordshayiog come to opposite conclusions, with respect to 
the effect of certain words in creating an estate tail, stated^ that he could 
r ^fizn 1 "0^ '^"^ consider that there vyas a very nice *and doubtful 
I- ^ question on the consti'uctioa of the will, on which the title 

of the plaintiff rested, and therefore without either allowing or overrul- 
ing the exceptions, and without expressing any opinion on the title" dis- 
missed the bill. 

Admitting it to be doubtful upon a fair construction of the wiU, whe- 
ther the plamtiff took an estate tail, of which by the wsiy, according to 
the ordinary rules of construction, it wouldybe difficult to raise any ques- 
tion, it seem» very clear that here a good title was made by the destruc- 
tion of the contingent remainder; this view of the case does not, how- 
ever, appear to have been very much pressed in the argument, and is not 
noticed at all by the court. 

The inference to be drawn from this case is, that whenever a reason- 
able doubt can be raised upon the construction of a will, whether a p^rty 
through whom the vendor makes title, was tenant ia tail, or only tenant 
for life, tenant in fee subject to an executory devise, &c., which embraces 
almost every case except where there has been a decision of a court of 
law upon the precise words, a purchaser cannot be advised to accept the 
title, as being clearly marketable. 

Price V. Strange(^) will afford, an iiljyistration of another class of cases; 
there a testator devised his real estate to trustees in trust td pay the rents 
to his wife during her life, if she should so long continue his widow, and 
P «-„g 1 after heV death or marriage, to *sell the same, and in case his 
■- ^ ^ youngest child being a sont had then attained the age of 

twenty-three, or bdng a daughter had attained the same' age, or married 
with such consent as there mentioned, to pay the produce of such sale 
amongst such of his children as should then be living^<and the legal repre- 
sentiveor representativesof him, her, or them, as should be then dead, share 
and share alike." One of the sons became bankrupt, and hie share in the 
produce of the real estates, expectant upon the death or second marriage of 
his mother^ who was still living and a widow, was put up to sale by his 
assignees, and purchased by the defendant The bill was for a specific 
performance of this contract, and the defendant objected to the title, upon 
the ground that the children did not take a vested interest during the life 
of their mpther, and th^it if a child died during the life of the mother, 
its share in the real estate went to persons <lesignated as substitutes by 
the term ^Uegal representatives," or, at alleVents^ there waa so much 
doubt in the question, that a purchaser ought not to be compelled to take 
the title. The single question was, whether the words << legal represen- 
tative" was a term of substitution, or of limitation expressing the quan- 
tity of interest intended fo^ the legatee. If the latter w^e the true con- 

* . ' * ' > 

(J) 5 Maoie & Selw* 96» reTerged Dom. Proc. 2 Bligb, 1, vrhfitfi the doctrines of the 
court on questions of this kind, are very fully considered* 

(e) 6 Madd. 397. (/) Lord Giffoid. 

Ig) 6 Madd. 159 ; fee Saberton ▼. Skeels, 1 Rusa. dt M.£S7| where Ihacaeee on tbis subject 
are collected. 
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ptruction on the whole ot the will, then as the ordiiMry acceptation of 
*^ legal representatives," is executors or administrators, the words used 
in the' will would be equivalent to a direction to pay the produce of the 
estate^t the death or marriage *of the widow, to the ehil* . •^C27 1 
dren, their executors .or administrators, or in oih^ inrords, ^ '^ I 
would give them vested interests, and the vendor's title would be good. 
His Honour, after a very careful examination, although of opinion that 
tiie words in question were words of limitation, refused to enforce 
the contract, concluding thus: — ^ The strong inclination of my opinion, 
therefore is, that the plaintiffs,> the assignees of the bankrupt, can 
make a good title to his sbare. But having regard to the proposition, 
that a purchaser is not bound to take a doubtful title, without undertaking 
to determine precisely the limit and extent of that role, 1 dm of opinion 
that the ease is within the sense of that proposition a doubtful title. 

<^ln attempting to' lay down a rule upon this subject, I riipuld say that 
a purchaser is not to take a property which he can only acquire in pos* 
sesmon by litigation and judicial decision; and 

<< That the trustees here could never be advised after the case of Bridge 
V. Abbott,(A) to divide the property in qXiestion, without the direction of 
a court; and to compel the purchaser, therefore, to take this title, would 
be to compel him to buy a law suit." 



Where there is any reasonable ground for supposing that the vendor 
holds, subject to an undisclosed trust, a purchaser will not be compelled 
to complete. Thus in Sheffield v. Lord Mulgrave(i) Sir Charles Shef- 
field, being seisedjn fee simple of estates in the ^counties of p ^koa 1 
Lincoln and York, and of a rectory for lives, under a lease ^ ^ 

granted by the Archbishop of York, devised to trustees in fee all his 
manors, messuages, lands, tenements, tithes, and hereditaments, and all 
his real estate whatsoever, lying and being in the several counties of Lin- 
coln and York, and elsewhere, in the kingdom of Great Britain,^' upon 
trusts in strict settlement He then gave to his daughter Maria Sophia, 
and his son Robert, annuities of JQIOO a-year a-piece, and charged the 
rectory with the payment of them; <<and he directed that if his son Ro* 
bert and his daughter Maria Sophia, or either of them, should be living 
at his decease, the lease of the rectory should be renewed, and that the 
fine and expenses of renewal should b^ paid out of his personal estate; 
and that the lives of his said son and daughter, if both living at the 
time of granting such new lease, or in case of the decease of either, the 
life of the survivor should be added to the life or lives then subsisting, 
by which the said premises should be held; but that if both should be 
then living his son Robert should have the preference, so far as to have 
hi^ life first added in the new lease," After the death of the testator, 
Sir J. Sheffield, the eldest son and heir-at-law, having obtained a renew- 
al for the lives of himself and two other persons, and releases of the 
two annuities, contracted with Lord Mulgrave for the sale to him of the 
rectory. In a suit for the performance of the agreement a case was, at 
the hearing, directed to the Court of King's Bench, on the p «^oq i 
^question, << Whslt interest the vendor took in the leasehold ^ \ 

(A) 3 Bro. C. C. S24. (t) 2 Yes. jun. 526. 

x2 
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for HveiB?" when tthey cenified(ik) that the teBS«hold prcqsevty was not 
comprehended in the hereditaments and real estate devised in strict set- 
tlement^ but that it descended upon Sir J. Sheffield, a« special occupant, 
and that, as such, he took the absolute interest at law in the then existing 
lease. (/) The defendant still resisted performance, insisting that the 
cautious expres^n of the certificate, << that Sir J^ Sheffield took the ab- 
solute interest at lawy^^ plainly indicated the opinion of the judges, that 
it was very doubtful whether in a court of equity he was a special occu- 
pant for his own benefit. It was also argued that it was very doubtful 
whether the former part of the certificate was right; and Lord Eldon, 
who seems to have concurred in both these views, refiised to decree spe- 
cific performance. ^< The particular expression of the certificate,'^ said 
his Lordship, << was intended as a caution to me, and suggests a trust be- 
hind for parties not before the court. But I feel a just bias on my mind 
upon the question the <^ourt of law has decided. When I sent it to law, 
I thought it a very doubtful question. I cannot force a purchaser to take 
a title upon which I entertain great doubt. I cannot indemnify. Titles 
T *530 1 ^^^ frequently overturned at the ^distance of many years; I 
^ ^ should not like to have such a title forced upon me.'' 

In Shaw v. Wright(m) the court refused an application for the sale 
of certain leasehold estates taken under a sequestration for want of an 
answer, on the ground that the sequestrators could not make a title; rea- 
soning the point thus:—** But how shall I make a title? By whom? I 
cannot well order the sequestrators to sell without iat the same time war- 
ranting the title* Then I do not know how I can do that: it does not 
transfer the term to the Sequestrators. It is only a process to compel an 
appearance, — the performance of'a duty. The difficulty is this: if the 
sequestrators sell, and the purchasers should be brought before this 
court to complete their contracts, 1 could not coriapel them to pay the 
money. I cannot make a man take a title which he is to support by a 
bill for an- injunction." 

It is submitted therefore to be sufficiently clear, that in a great variety 
of questions the lawis unsettled. There are however, many cases, where 
both the principles of law, and the state of facts are clear, and yet the 
title may be unmarketable, because ** there may be doubt as to the appli- 
cation of these principles." Thus in Cooper v. Dennc,{n) one of the 
earliest cases on doubtful titles, the subject of sale was a leasehold estate, 
r *531 1 ^"^ ^® objection to the title was, that A, the *tenant for 
^ ^ life, under an act of Parliament, empowering him to grant 

leases, had not in granting the leases, conformed to the terms prescribed 
by the act. As to this there was no doubt, and the Only question was, 
whether the leases had been confirmed; as to which the facts were, that 
A, the tenant for life,ha4 joined with B, the remainderman in tail, in suf- 
fering a recovery, the uses of which were declared to be to A for life, 
remainder to trustees for a term, remainder in^fee to B, who sold his re- 
version by auction; and the leases wer6 recited in the deed upon the re- 
covery, and in the particular and i^onveyance under the sale. The ques- 

(ib) Sheffield V. Lord Molgrftfe, 6 T. R. d71. 

ll) The leading authoriUes on this subject «ra Thompfon ▼. L«wl^, 5 y«9« 470, 640 ; 
Watkintfv. Lea, 6 Yes. 633; Woodhouse ▼. Meredith, 1 Mer.,450. 
(m) 3 Ves. 22. 
(n) 1 Yea. jun. 665; S. C. 4 Bro. C. C. 80. 
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iion was^ whether thin amounted to a eonfirmntion, upon whieh Lord 
Commiaaioner ' Aahurst eicpressed the opinion of the eourt as follows: 
<^When the court ia called upon to decree a apecific performance, it 
must be upon the ground, that there is no aofficient reason for refusing 
it The fair way is, for those who are to decide it in equity, to put 
themselires in the place of the party. Jf I waa called upon to give my 
opinion upon the point of confirmation, I should rather say, I thoiight 
this in point of law a Confirmation; aa I think the leaaes were specific 
callymentioned, and treated as existing and valid leases, and that may 
be considered as a confirmation of the lease: and a case that was cited 
from Moore, does contain that doctrine. But the court is not called upon 
to decide that It is sufficient for them to decide it if they think it a 
doubtful matter.'^ Here then ^as a case in which the *facts ^ ^soo i 
and the principles of the law wcffe sufficiently dear, yet the L •* 

court felt so much doubt upon the application of the law to the facts, that 
they would not enforce the contract without the lease being confirmed 
by the reversioner. 



Where a title is derived through a purchase made by a party, who at 
the time sustained a fiduciary character in respect to the vendor, this 
will be a fatal objection to the title, on the ground that such a transac- 
tion *is liable to beset aaide by the persons whdse interests were com* 
promised by Jt Hence where it appears that the title is derived through 
a purchase by a solicitor from his client, — by a trustee from his cestui 
gue trusif^^hy a guardian from his ward,— by an assignee in bank- 
ruptcy, or otherwise, for the benefit of creditors, from the debtor, or by 
any other person standing in a situation of trust, from a person entitled 
to the care and protection imposed by that trust, — if such transaction be 
at all of modern date, a purchaser can rarely be advised to complete in 
the absence of the most conclusive evidence of the fairness of the trans- 
actioh. Perhaps it is not going too far to state, that in every case of 
this kind he is entitled to call fi>r some evidence or guarantee of the con- 
currence of the cestui que trusty or party entitled to overhaul the trans- 
action. 

' To show the vigilance with which courts require purchases of this 
kind to be guarded, ex parte Bage(o) may be referred to. There the 
assignees *had twice offered up the bankrupt's estate for p *^^^ i 
sale, in lots, but no adequate bidding was made: they after- ^ ^ 

wards sold all but one lot, for which only dSSSO was offered. One of the 
assignees was desirous of becoming the purchaser at d63SO. On a peti- 
tion by the assignees, that he might be allowed to do so. Sir Thomas Plu- 
mer refused, saying, « I will make no such order, unless the consent of 
the creditors, at a meeting called for that purpose, has been first ob- 
tained, and then let the assignee present a petition by himself; and let 
it be served upon the other assignees and the bankrupt'^ 

On the saibe principle, where a vendor makes title through a party, 
who purchased, under eircumstances which threw a doubt upon the 
fairness of the transaction, and raised ia question whether the purchase- 
money had been actually paid, a purchaser from him will not be com- 

(0) 6 Madd. 459. ' 
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pelled to complete in the abse^ee of erideiiee cfearing up ell difficul- 
ties in respect to this transaction* Tbus> in the recent cas^of Boswdl 
y. Mendham,(/i) the vendor being tenant for Hie of an estate^ remainder 
to his wife for life, remainder to his eldest son in tail, on the eldest son 
attaining twenty-one, the entail was cut off, and subject to an annuity to 
the eldest son for life, the estate was limited to such uses as vendor and 
his wife should appoint, and in default of appointment to the vendor for 
life, remainder to his wife for life, remainder to the vendor in fee. The 
r *534 1 ^^^^ treated the transaction *as a purdiase from the son by 
I- ^ ^ J ^|)Q father, in consideration of the said annuity, and of a 
debt stated to be due from the son to the father^ The purchaser ob- 
jected to the title, insisting that the vendor was bound to produce evi- 
dence that the debt was due, and of the iairoess of the transaction. 
The Master to V\rhom the title was referred thought otherwise. To his 
report the purchaser excepted* and the exception was allowed* In Gro* 
ver V. Hugell,(9) the force of such an objection was carried much far- 
ther; for it was held sufficient to entitle the purchaser, after damages 
had been recovered at law, to have the contract, on a bill filed for tfiat 
purpose, delivered up to be cancelled. This case arose on a contract for 
the sale of lands, which had formerly been part of the glebe lands of a 
rectory which had been sold for the redemption of the, land-tax. It ap* 
peared upon the abstract delivered to the purchaser, that the curate, who 
was the apparent purchaser, and to whom the conveyance was made in 
1804, had, in the month of June /oUowing, conveyed the lands to the 
rector for the identical sum at which he purchased. This exciting sus- 
picion led to inquiries, which raised a reasonable presumption, that the 
rector had originally been the actual purchaser. On the discovery of this 
fact, the plaintiff refused to complete, whereupon an action was brought 
against him, on which he suffered judgment by default, and the damages 
r *53<> 1 ^^^^ assessed upon a writ of ^inquiry. He then filed a bill 
l- ' -* to restrain proceedings at law, and to have the contract can- 
celled, for repayment of his deposit and for payment of his costs at law 
and in equity. It was argued by the very able counsel for the vendor, 
first — that even if the rector were in reality theoriginal purchaser, that 
the sale being by commissioners appointed by the Crown, two of whom 
must have been parties to ^be conveyanGe,(r) the case was analogous to the 
case of trustees having a power of sale with the approbation of the ten- 
ant for life, selling to the tenant for life himself, which it has been held 
is unimpeachable,($) and that consequently the fact of the rector in this 
case being the purchaser, was no objection; and second, if the objection 
was valid the plaintiff might have had the full benefit of it in the action 
at law. Lord Gifford, M. R., is reported to have expessed himself in 
answer to these considerations as follows: — <^ I am of opinion that the 
equitable objection here could not have been 'taken advantage of at law; 
and that at law the conveyance by the commissioners would have been 
held to confer a good title, and would have maintained the action. The 
general rule in equity i^ that a man cannot place himself in a situation in 
which his interest conflicts with his duty. The duty of the rectcM* was 
to obtain the beM possible price for the land sold; and his interest as 



n 



6 Madd. 378. (9) 3 Ron. 4t8. 

42 Geo. 3, c 116. («) Uow«rdT. Docane, 1 Tarn. 8. 
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purchaieF was to pay the leiMt possible price for it *It is p 4,.»g ^ 
na answer *to say that the superintendaoce of the commis- ^ . ^ 

sioners would secure a full price. The sale is to be by public auctiou, 
and before two of the commissioners, or some person appointed by 
them; and their approbation of the sale is required by the act But 
still the duty of the rector- was to give his aid to the procuring of the 
host possible price. The tase of Howard v. Ducane, where it was held 
that trustees for sale with the approbation of the tenant for life, may 
sell to the tenant for life, does not furnish a general principle, but is an 
exception to the general principle. Lord Eldon expressly put the case 
upon the practice of conveyancers, which he did not think it safe to un- 
settle, and states that he rt)0uld have said originally it would not do. " 

Thisdecisipn cannot perhaps be entirely approved. That the rector 
having been. substantially the purchaser, was a good objection, and would 
have been a sufficient answer to a bill for specific performance seems to 
he quite clear; but it is a very difierent proposition which affirms that it 
afforded a sufficient ground for depriving the vendors oftheir remedy at 
law, and for delivering up the contract to be cancelled.' If the objection 
in question could have been used at the trial at law, and no good reason, 
nor indeed is any reason at all given by the Master of the Rolls, why it 
might not have been so used, then it aeems perfectly plain that the pur- 
chaser having negligently suffered judgment by default without availing 
himself of his ^defence, was, upon any ordinary principle, ^ « .^» ■. 
either of law or equity, too late to come into a court of I- •' 

chancery, and deprive the vendor of the fruit of his judgment 

With irespect to the delivering up the contract, the purchaser seems to 
have had just as little claim to such relief; and the true nature of the 
question appears to have been overlooked as well by the vendor's counsel 
as by the judge. By the former it was said, << This is a bill to have a 
contract rescinded and delivered up, which according to the case alleged 
by the plaintiff is void at law. A court of equity does not exercise so 
useless a jurisdiction as to pronounce a decree, directing an instrument 
which is in itself a nullity to be delive;*ed up or cancelled." What the 
bill actually stated does not appear, but it could hardly have treated as a 
nullity an agreement upon which the vendor had recovered a judgment 
With respect, however, to this argument the Master of the Rolls said^ 
/^It is not necessary to decide whether a bill in equity will or will not 
lie to have a contract for purchase delivered up where a good title cannot 
be made, because here the bill has other objects; the injunction to stay 
execution at law, and the repayment of the deposit. It is fit to observe, 
however, that the general principle of a court of equity is, that a bill in 
equity may be filed for the delivering up of an instrument which cannot 
be enforced at law, in order that the plaintiff may not be harrassed by 
vexatious proceedings at law.'' It may be fit to observe p ^^^^ ^ 
*upon this dictum^ that equity does not order an agreement ^ ^ 

to be delivered up to be cancelled, unless i^ be founded in fraud, or be 
void under the terms of an act of Parliament(^) 



Titles depending upon a re-grant from the Crown, of lands which had 

(0 8m 3 Swapst 157, n. sf to the jariidiction of equity in the deliYering up void instm- 
mentt. 
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escheated for want of heirs, or been. ferfeited(t4)4)ii a eoa^ietioairf' felony 
are frequently involved in conaideraMe difficulty. Where lands are likel j 
to be forfeited on an anticipated conviction for felony, it U not unusual 
for the party so situated, in conjunction with his friends, to attempt be* 
fore trial by conveyances upon trust and othisr expedients to avoid the 
forfeiture; but as the forfeiture on conviction relates back to the date of 
the offence, all such contrivances are manifestly useless* As, however, 
the CrpWn is slow to interfere in such matters, and never, except upon 
information, these expedients often attain the immediate object of the 
parties, no claim being then made by the Crown. The title is neverthe- 
less defective, and, therefore, whenever a porchiser has aity reason to 
suspect that there has been an occurrence of this sort, he is entitled to 
r ^^iSQ 1 ^^^^ ^^^ matter fairly putright by a re^grant of the lancte to 
L ;! be obtained ^on a memorial to tho^ Loi^s of the Treasury. 

The purchaser is also entitled to be satisfied, that wherea grap,t has been 
obtained from the Crown or escheated or forfeited lands, that the re*grant 
was founded on a true representation df the faets^ and- that it had not 
acted under mis-information or mistake, it being ici the latter vcase com- 
petent for the Crown to recall its grant, notwithManding any derivative 
title depending on it.(t>) 



With respect to titles depending on voluntary settlements^ it is now 
established, that a voluntary settlor entering into a contract for the sale of 
an estate cannot enfoi^ce it in equity ;(^^;} one reason why the court will 
not assist him being that he has no equity to defeat the act which he has 
done himself; another consideration which has weighed in such cases 
being, that if the purchaser were compelled to take an estate at the in- 
stance of such a man, the court could not be quite sure that there were 
no intermediate acts, which might have made a settlement, originally 
voluntary, no longer so*(a?) A purchaser with notice of a voluntary 
settlement, may safely complete, provided the settlement &e voluntary^ 
but if it should happen that the settlement was not in its inception volun- 
tary, or had ceased to be so by some subsequent bargain, the purchaser's 
r *540 1 *^^^® would of course to that extent be void. A purchaser, 
*- ^ *therefore, can never be advised to accept suoh a title. 

But though the court will not enforce such a contract for sale at the 
instance of a voluntary settlor, it will do so at the instance of a purchaser 
with notice of the settlement,(^) if he be desirous of having it specificall}*^ 
performed; and this, notwithstanding the pendency of a suit by the par- 
ties entitled under the settlement l^o have the trusts carried into efiect.(r) 

As a contract for sale will not be enforced at tbe suit of a voluntary 
settlor, so neither it seems will it be enforced at the suit of his creditors 



(ti) For ft eolloction of th« aothoritiM to' Ae effect of a cotiirictioa for Iblony, see Roberts 
V. Walker, 1 Rura. and M. 75a. 

(v) Curaming ▼, Forrester, 2 Jac. and Walk. 334. 

(w) Smiths. Garland, 2 Mer. 123. 

(x) Jc^oeon y. Legard, I Turn, and Rna^ 394, 

iy) Buckle ▼. Mitchell, 18 Yes. 101 ; Metcalfe ▼. PaWertoft, 1 Ves. and Bea. 180. 

(z) Pabertoft v. Palvertoft, 18 Yes. 84; Metcalfe ¥. Pulvertoft, 1 Ye^. and Bea. 180{ 8. 
C. 2 Yes. and Bea. 200. 
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iiaisting that the contract had converted into personal asseta the eatate 
contracted to be airid. (a) 



Titlea are frequently defective in respect of paym^nta for charitable 
purposes charged on lands. Whenever the abstract discloses auch charges, 
a purchaser is entitled to be off his bargain if the estate was not sold sub- 
ject to them. The extent to which the purchaser is liable in respect of 
them is very distinctly laid down in the following cases. 

In Peacock v. Thewer,(i) it was held that if lands be given to a chari- 
table use, and a purchaser buy ^these lands, not having notice ^ «... -. 
of the charitable use, it shall not bind the purchaser; out if a I- J 

rent be given out of lands to a charitable use, and a purchaser have not 
notice of the charitable use, yet he shall pay the rent, for that he doth 
not purchase it, but the land, out of which the rent issueth; but he shall 
not pay any n^ore arrearages of the rent than what was incurred during 
his time of purchase, but every occupier and owner must answei the ar-. 
rearages for his own time* 

In Bernard Hide's case,(c) A grants by deed ^ rent seek out of 208 
acres of land, for relief of the poor in certain parishes, and limits this to 
commence after her death, and gives seisin of this in her life; the rent is 
behind for 36 years; Hide purchaseth the land, having notice of the 
charitable use, and it was found that Hide had held the land for seven 
years. It was resolved among other things, 

1st, That Hide should pay all the arrears for 36 years, for that the 
land is chargeable with the rent in whose hands soever it cometh. 

2nd, If land or rent be given to a charitable use and misemployed, a 
purchaser, who hath notice of the gift shall not be further charged than 
during his own time; but where the rent is concealed, a purchaser shall 
answer for all the time of the concealment, for the land is a debtor and 
transit cum onere. 

3d, If a rent be granted out of land to a charitable use, and one buys 
the land for a valuable consideration *of money, having no . *kaq i 
notice of the charitable use and rent, yet the rent remains, L J 

because it is collateral to the land, and another thing; and the.notice re- 
quired by the statute is to be given as well of the land as of the charitable 
use. 

And lastly it was resolved in the case of Sutton v. Cole&eld,((/) that if 
land given to a charitable use be sold for money to one that hath notice 
of the use, this notice did n^ake the l^nd charitable [qu. chargeable] with 
the use in all other purchasers^ hands; although the other purchasers had 
no notice of the use, because they take the land charged with other incum- 
brances, as the first purchaser hqld; but if the first purchaser had no notice 
of the use, then is the land discharged of the use, and it shall so remain 
in all the purchasers' hands, although they had notice of the use. 

With regard to this last resolution it is clear, that the iact of the first 
purchaser not having had notice, can never be proved, and consequently 
a title depending on such a discharge can never be forced on a purchaser. 

(a) Johnion ▼. Legard, 1 Turn, and Rasa. 296 ; aa to the righto of creditora under anch 
aetUementa, aee Garrard v. Lord Landetdale, S Sia. 1 ; WalwynT. Gkratta, ib. 14. 
(6) Duke'a Cb. Uaea» GhKp. 6, ca, 93. (c) Doka'a Ch. Uaea, Chap. 6, ca. 15. 

Id) Duke'a Ch. Uaea, Ch. 6, e* 6. 
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The Statute of Limitations does not ftpplj to charitiesy which are not 

barred by length of time. Practice and enjoyment, however^ for a long 
period of time, are a very material consideration, when the question is, 
as to the effect and true construction of the instrument containing the trust 
for the charity.(e) And under a proper state of circumstances the courts 
r *^4<s 1 *^" support of a title fortified by long possession, would un- 
I- ^ doubtedly presume that the charge was by some^meahs or 

other extinguished. 



Titles to leasehold property, involving questions as to the effect of 
provisions declaring the lease void, and for re-entfy in certain specified 
events, are frequently objected to on the ground of its being doubtful. 
Whether on the true construction of the proviso the lease is void or only 
voidable, on the occurrence of the given contingency? If void, there 
is, of coarse, no title; if voidable only, and there have been acts of con- 
firmation, the title is good; if it be doubtful, whether the covenants be 
voidable or not, the title is unmarketable notwithstanding such acts. 
Thus, in Dakin v. Cope,(/) the lease granted to A., contained a proviso, 
that in certain specified events the lease should wholly cease and be void, 
and the lessors should be at liberty to re-enter. The defendant became 
the purchaser on a sale by the executors of A. On the margin of the 
abstract delivered by them was the following memorandum: — <<The 
lessor consents to waive all forfeitures or right of entry which may have 
accrued to them by reason of the insolvency of A, and will joiii in the 
assignment to the purchaser.^' The lessor nevertheless refused to ex- 
ecute the assignment, stating, however, that she did not want to take 
r *544 1 ^^^^^^^S^ o^ ^^^ forfeiture, and gave a receipt for rent sub- 
^ J sequent 'to the death of A. The purchaser refused', notwith- 

standing, to complete, unless she would join in the assignment, and the 
executors filed a bill against him for specific performance: there were 
two points — first. Whether A was, in fact, ati insolvent? and, second. If 
the fact of insolvency were established, whether the lease was absolutely 
void? Sir Thos. Plumer being of opinion that the lease was only voida- 
bUj it became unnecessary to inquire into the first point. As to the 
second, he thus expressed himself, — ^* the proviso is, that if the rent shall 
be in arrear, and there shall be no sufficient distress on the premises, or 
if A. shall become insolvent, or shall fail to perform any of the covenants, 
the lease shall cease and be void, and the lessors may enter. There would 
be great inconvenience in holding that the effect of such a provision is 
to make the lease absolutely void in the cases specified. Upon the most 
trifling breach of covenant, — if, for instance, the rent should be unpaid a 
few hours beyond the prescribed time, the lease would be at an end; and, 
though the parties should deal together for years afterwards, upon the 
faith of its being a subsisting lease, neither of them could set it up again;" 
and, accordingly, referring to Doe v. Bancks,(^) held ^ that the lease was 
voidable and not absolutely void," — and, decreed specific performance 
of the contract.(A) 

(«) Att eien. ▼. Mayor of Bristol, 2 Jac and Walk, 82 1 . 

C/) 3 Vm. 170. (g) 4 Bam. )uid Aid. 40K 

(A) And lee Doe d. Flower ▼. Peck, 1 Bam. and Adolpb* iSS. 
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Considerable difficulties in the way of titles are likely to ^ ^kac n 
grow out of a class of covenants by no means uncommon in L ^ 

the present day — ^^that is to say, covenants entered into by the owners of 
particular land with the owners of oth^r neighbouring or adjoining land, 
that the.former shall not bo built upon or planted, or so as to impose other 
' restrictions upon the (node of enjoy mentpf land in favour of persons tak- 
ingno property in such latid.(t) Such covenants areof frequentpccurrence 
in cases wh^e the area's of squares or public walks are to be presierved, 
or where an uninterrupted view of the sea or of open counti^ is to be 
secured to the owners of adjoining houses. Doubts, nevertheless, appear 
to have been extensively entertaiiied, both as to the efficacy of such cove* 
nants for the purpose they are intended to answer, and as to their vali- 
dity. .With respect to the former, the principal groi^nd of doubt has 
been, whether they would run with the land, so as to bind all successive 
owners of it Judged by the usual rule,^ (and supposing the rule to he 
applicable,) perhaps this doubt may be thought to be unfounded; for they 
relate directly and immediately to the land. If such a covenant is not 
binding, at least in equity, on an assignee of the land, a title to property, 
the enjoyment of which materially depends upon it, must obviously be 
defective. What may be *the effect of such covenants, whe- r- »-^g ^ 
ther they create &% law any other than a personal obligation, ^ ^ 

does not appear to be a point which has yet called for decision. In a few 
cases, the subject has been brought before Courts of equity by suit against 
an assignee of the land» In some of these cases the, Court has refused to 
interfere byway of injunction; but the validity of the covenant, or its bind- 
ing the assignee, has never been negatived by decision.(i^) — ^A title, how* 

(t) An instance of • cotenant of this kind is mentioned by Hale, in a note on Fitzher- 
bert's J^atwra Bretnum^ tit. *< Writ of Covenant," fol. 145, or, 8th edition, p. 341. He 
cites tlie Year Book, 4 Hen. 3, 67, which is not in print . 

(Jc) Practitioners haye, in many cases, resorted to otlier expedients for attaining the same 
objects; such as vesting the land, or a long term of years in it, iq trostees^ upon trust to con- 
tinue it in the state intended to be guaranteed ; or the creation of a rent, with powers of 
distress and entry to arise on the taking place of any alteration in the circumstances of the 
land. 

And it has been doubted whether covenants of this description, (and, still more, trusts 
for the same purpose,) are not open to the objection of creating a perpetuity. Those who 
consider that they are so, argue that the doctrine of perpetuity is not* confined to a restriction 
on alienation, but that it applies to every provision or engagement the efiect of which may 
be to impede the free circulation of property in land ; and they contendj that^ in order to 
secure that freedom of circulation, land ought not to be capable of being subjected to any 
burthens or interests which the owner of the fee cannot discharge it fspvd within the period 
of perpetuity, except rents, rights of way, light, and water, and other easements now ac- 
knowledged by the law 

It does not appear that this question has ever been discussed in Miy Court. 

In the case dted by Hale, the covenant was held to be good ; but this does not go far to- 
wards removing the doubt ; for that case occurred at a period long before the law of per- 
petuity was introduced. 

In cases where the property is of sufficient value to bear the expense, it has been usual to 
obtain private acts of Parliament. It cainnot be said, that the Judges or the Le^ature, ia 
suffering such acts to be passed, have sanctioned the. doubt alluded to, because there have 
been, in most such cases, other circumstiinces, such as the imposition of rates and making 
police regulations, which required the interference of Parliament] But, such frequent re- 
sorts to the Legislature, not to raentioD th^ heavy expense which they occasion, are objec- 
tionable, and certainly ought not to be encouiraged, where individuals can make the engage* 
ments, which their mutual occasions may require, by means of common assurances. (Third 
Hep. of the Com. ou the Law of Real Property, p. 63.) 

Mat, 1838— Y 
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r *&47 1 ^^^r, * which involves the point, must, it is apprehended, 
t -I be treated as being unmarketable. . 



Titles depending on the destruction of powers are frequently involved 
in great difBculty> though the learning on this subje<;t has been a good deal 
cleared up by several recent decisions. In West v. Berney,(/) the Master 
bad reported that a good title could be made, to which exceptions were ta&en. 
The question arose on the following instruments:— A, seised in fee, con- 
veyed the estate, in 1789, by way of settlement, to the use of himself for 
life, remainder to such of his children as he should appoint, remainder, 
in default of appointment, to hfs firsthand other sons in tail, remainder to 
himself in fee. In 1811, on his eldest son's marriage, there was a re-set- 
tlement. By a conveyance and recovery in pursuance thereof, to which 
A was a party, the estate was limited to the'use of A for life, remainder 
to B, his eldest son for life, remainder to the first ^nd other sons of B in 
tail, with divers remainders over; and poWer was given to the trustees, 
r *S4ft 1 authorizing them, at the request of A, during his Hfe, and, 
L ^^o J «9fter his death, at the request of B during his life, to sell 
the estate. A had not previously exercised his power of appointment in 
favour of his eldest son; and a doubt having arisen, whether the power 
was not still subsisting, and capable of being exercised in favour 
of A's other sons, so as to defeat the settlement, he in 1815 exe- 
cuted an appointment in fee in favour, of his eldest son, reciting, that 
it was for the purpose of confirming the marriage settlement of 1811. 
Under the power of sale a contract was, it seems, entered into; and to 
the title it was objected, that the power of appointment in the settlement 
of 1789, being merely collateral, and for the benefit of particular persons, 
was an interest in them and in the nature of a trust in A, and could 
neither be released nor extinguished by him. Although Sir J. Leach 
did not decide the case on this p6int, upon an examination of ^11 the au- 
thorities, he declared his opinion to be," that every power reserved to a 
grantor may be released or exUngirished, although he reserved no other 
interest in the estate; and that every grantee for life may in like manner 
release or extinguish it; and in the recent case pf Bickley v. Guest,(w) 
where the point called expressly for determination, he stated, '< that, upon 
re^consideration, he continued of the isame opinion, and decided accord- 
ingly. ' 

The general principles as they appear now to be established, may be 
thus stated: — , ^ 

t •549 1 ^' '^ power simply collateral, that is, a power to *a stran- 
L i ger who has no interest in the land, cannot be extinguished 

t)f suspended by any act of his own or other with respect to the land, nor 
released where it is to be executed for the benefit of another; tholigh it 
may be released where it is for his own benefit, as if it be, for instance, 
a power to charge a sum of money for himself; and in such a case, his 
joining in a conveyance of the land, clear of the charge, would be a 
realease. 

d. Every power reserved by Uie. grantor, whether he has retained an 

interest in the estate as tenant for life Or otherwise,' is an interest in him 

' . '■ ' • ■ - 

(0 1 Rom. 8c M. 431. . (m) 1 Run. & M. 440. 
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which may be released or extinguiriied* It differ^ altogether from • 
naked authority given to a mere stranger, being, ih point of fact, so 
much reserved by him out of the estate.(n) 

2. Every povyer reserved to a grantee for life though not appendant to 
bis own estate, as a leasing po^er, tiot to take effect after the determina* 
tion, of his own estate, and therefore, a power in gross may be extin* 
guished. This seems now to be established; but, considered in the ab-* 
straot, it appears to be a very questionable proposition, and can only be 
supported on technical reasons^ and the tortious operation given to feoff- 
ments, fines, or recoveries. > Being seised of the freehold, he can operate 
upon the rnheritaoce by these assurances, ajad thus create estates incon- 
sistent with the exercise of his power^ and which, therefore, p *kkq t 
on the general *principle,~that a itian shall be estopped from I* ^ 

defeating his own solemn acts> extinguish his power. It is submitted^ 
that this is the tru0 and only (>rincipie on which itcan.be contended^ that 
i grantee for life may extinguish a power in gross. 

The same reasoning does not apply to a release, which, being droiturely 
conveys no more than what the grantor lawfully may, and consequently 
operates on his life estate; leaving the power, whieh is in the nature of 
a trust for other persons, untouched, n Sir J. Xicach, in West v. Ber*-^ 
ney,(o) seems to think otherwise, after observing, that if the tenant for 
life were grantor, it is decided hy Albany's case,(/?) and Leigh v._Wiii- 
ter,{^) that it could be released^, proceeds thus:— *<< And 1 think it may 
equally be released, if he is grantee, because his release must be to him 
who takes subject to the power; and the exercise of the power would be 
inconsistent with the release, which is a species of conveyance affecting 
the land.'' But he treats the point as doubtful. 

A purchaser will not be compelled to accept a title depending upon a 
power of sale, introduced without authority into a settlement of execu- 
tory trusts. 'Tiiis point was decided in Wh^eate v. Hal],(r) w^ich wad a 
suit for specific perfqrmance. The Mast^ reported in favour of the title, 
which was excepted to< It appeared from the abstract, that, in a suit for 
establishing a will, under, which the vendors daimed, by the decree, on 
further directions, a reference '^was directed to the Master, ^ *KKi i 
to approve a proper conveyance fOr settling the estate in ^ ^ 

question, to the several uses declared or directed by tb^ will; the will 
gave no power of sale to the trustees, but, in the settlement approved by 
the Master, such a ppwer was insert^, under which the contract in ques- 
tion was entered into. Fpr the vendors it was alleged, that the power 
Was to be or had been, in some way brought under the notice, of the. 
Courts which either approved or did not disapprove the insertion, and 
therefore, that it conferred a valid authority for safe. Sir W. Grant was 
however of a different opinion. — "My opinion," said his Honour, «ls, 
that whether that be or be not correct, is entirely out of the case, as the 
fact dQes not appear in any shape of which the purchaser can avail him- 
self for the protection of his title. All that appears upon the face of the 
proceeding is, that there was a reference to the Master to approve a pro- 
per conveyance to the tises of the wiiU All that the Master in such a 



in) Bird T. Ohnptophsr, Btiiei^ 889, M I Rvm. h M. 435. 

If) 1 Rep. Ill 
[r) 17 Vem 89. 



(^)lRep. 111. ' (g) Sir Wm. Jone^ 411. 
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case reports is, that he has approved a proper conveyance, without stating 
what, the conveyance is. Unless isome exception is taken to the drafts 
the Court has no opportunity of judicially deciding whether any particu- 
lar clause should be introduced. There could tlverefore be no judicial 
decision, that this power was properly introduced into the settlement. 
It is difficult to say it was authorized by the will unless it is to be im- 
plied/and therefore ought to be inserted in every executory trust, the 
r *552 1 ^^^' '^®*'*5 entirely silent upon the subject. *No great stress 
^ -* perhaps can be laid upon the direction to secure the estate to 

the successive devisees, as indicating an intention to exclude a power of 
sale; but, in the absisnce of any expression, from which the intention to 
include such power can be inferred, I am not aware, that it was ever de- 
cided, thatthe introduction of such a power tindci: such dircumstances is 
of courise; nor have I learned that it is the practice to insert a power of 
sale in executing such a trust where the will is entirely silent. I there- 
fore cannot think a purchaser ought to be compelled to take a title 
depending upon the validity of such a power." 

Although it-would be attended with very bad consequences to put pur* 
chasers upon exercising a very nice and critical judgment, with regard 
to the purposes for -'which powers have been created, yet a Court of 
equity will not sanction the application of 'a poWer to purposes clearly 
and obviously foreign to those for which it was originally created. Thus, 
in the last-mentioned case, by a settlement made in 1793, so far as it is 
material to state it, the estate in question was^ conveyed to trustees to the 
use of A for life, remainder to B for life; remainder to the first and other 
sons of B in tail^, remainder to the survivor of A and B in fee. The set- 
tlement contained a power for the trustees at any time during the lives 
of A,3, and C, or of the survivor, to sell. B died in the lifetime of A, 
without issue, by reason whereof all the intermediate limitations to htm 
r *&52 1 ^"^ ^'^ ^^^^ failed. A made his *wiir, and after reciting the 
L /settlement, gave all his real and persbnal, estate to his two 

daughters, as tenants in common. In a suit for carrying the will into 
effect, the settlement already adverted to(j^) was made; the Court being 
of opinion that under the power of sale therein inserted, a clear title 
could not be made to a purchaser; it was then contended that the power 
given by the settlement of 1 793 /istill existed. With respect to that 
power it is to be observed^ that it was introduced with reference to limi- 
tations which would have made a sale impracticable, if a powdr over- 
reaching them had not been in.troduced; when, however, by the failure 
of all the intermediate limitations the estate for life of A became united 
with his Reversion in fee, the power was no longer necessary to enable 
bim to dispone of his interest; and any disposition he might afterwards 
make inconsistent with the exercise of that power, must, on the principle 
that a msTn shall pot defeat his own acts, be considered as putting an end to 
it, either pro tanto or wholly, according to the nature of that disposi- 
tion. By a will, therefore, devising the whole of his interest, the power 
must be considered as having been wholly extinguished. And Lord 
Eldon, adverting to a similar question in Mortlock v. 6ulier,(^) observes, 
*^that though the power is gone at law, yet, if the purchaser had en- 
tered into the contract with the trustee?^ with the approbation of, &c. 

(0 Ante^p. 661. (l) 10 Yes. 814. 
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according to *the deed, that contract ooce entered into, and- ^ wkka t 
having bound the estate, though it could not be executed ac- f- ^ 

cording to the power of sale, should be made good by those wbp .had 
got an intei^est, by the effect pf their interest, if pot by the authority of 
the trustees,"— clearly implying, therefore, that in such a case a sale 
could not be made under the power. The same view of the question 
was adopted by Sir W. Grrant <<Itis not alleged," said his Honour, 
<^that the power is now even colourably to be exercised for any purpose 
in the least degree connected with the settlenflept, not even for raising 
any charge to^which the estate was subject by that settlement, or for 
facilitating the disposition of the estate by any party; but it is avowedly 
to be resorted to merely as an esrpedient to supply the want of a valid 
power in the settlement of 1805, ^d to enable those whom the owner 
of the fee has made only tenants for life to dispose of the estate* That 
I think an undue exercise of the power,; and consequently a purchaser is 
not to be compelled to take a title depending upon it" 

In Urewster v. Angell,(u) a similar question was agitated. In a settle^ 
ment approved by tfaHS Court in a suit for establishing a will, and carry«- 
ing its trusts Into effect, — the wiir containing a.direction <<that in such 
settlement there should be >nserted all proper powers and authorities for 
making leases, and otherwise according to circumstances* to and, for th^ 
^tenants for life, to.be exercised by them at such times as p «/se£ -i 
they should be by law qualified so to do, and to be exercised ^ 4 

by the trustees whenever such tenants for life should be disabled or dis- 
qualified by law to act freely, apd of their own uncontrolled authority ,'^--- 
powers of sale and exchange were introduced. (v) Contracts were sqbT 
seq'uently entered into for sale of par£ of the estate, but the purchaser 
objected to the title, on the ground that the power of sale was not au-r. 
ihorised by the will. The inclination of Lord Eldon's opinion was, <<that 
this was not a proper power, but he was quite clear he could not compel a 
purchaser to take a title depending on it," Adverting to Wheate v. Hall) 
he observes, <Hhat the Master pf the Rolls there held, that unless th^ 
insertion of such a power was authorized by the direction to make a set-* 
Uement, it could not be introduced, and that there was nothing express 
with respect to such a power, and nothing from which to imply it. And 
without entering into the question whether he was right or wrong, it 
appears to me, if he held that, where nothing ie expressed nothing can 
be implied; it is impossible, where soniething is expressed, 1 can imply 
more than is expressed ; and particularly where the will notices what 
powers are to be giveuj and to whom they are to be given.*' 

*A purchaser will not be compelled to accept a. title de- ^ ^kkq i 
pending upon a power of sale in a settlement made pursuant ^ J 

to marriage articles, if the power in the settlement deviate from the 
terms of the articles; nor will he be compelled to complete when the 
ternis of the authority have n<rt been strictly complied with. Both points 
occurred in Hall v. Dewes.(«/?) By articles made previous to marriage, 
it was provided, that, in tl^e settlement to be executed in pursuance there- 

(m) I Jm. & Wdk. 626. 

(v) Szoeptioni, bm not u to the inMiiion of the power, were tricen to the Maeter'e re* 
port; they were overmled, and the lectleinent execttted by all parties. See Home ▼. Bar- 
ton» 19 Yes. 398 ; 8. C. Coop. S67. 

Cw) 1 Jac. 189. 

ri 
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ofy ^'a power should be contaitied to enable the tenant for life, with the 
consent of A, B/and C, (the trustees,) their heirs dr assigns, to make 
sale, &c.; snd that it should be lawful for the^ said A, B, and C, or the 
survivor, his executors or administrators, to give good discharges for the 
purchase-money;^' and th^ settlemetit was to contain the usual and full 
powers for the appointment of new tnisteeis. It was also provided, that 
any Variation 'might be made, in the form and order of the articles, and 
the uses and trusts thereof, which would better' effectuate the intention 
of the parties thereto, as therein expressed. In the settlement made af- 
ter the marriage, in pursuance of these articles, a power of sale was re- 
served to the tenant for life — ^< by and with the consent and approbation 
of the said A> B, and C, or the surmvori^ or the survivor qfthemy or 
of the heirs or assigns qf siieh survivor, or of the trustees or trustee 
for thetime being.** A went abroad^ and a new trustee was appointed 
r *557 1 '" ^'^ place; B *died, and before his place had been supplied 
L -1 an agreement was entered into for sale of the estate to the 

persons under whom the vendors claimed, and a conveyahce was made 
to them by C and the trustee appointed in the place of A. It was now 
objected to the title that the conveyance to the plaintiffs was not a due 
execution of the power contained in the articles and settlement. It 
seems to have been considered— r 

Ist. As being clear that, the settlement not corresponding with the 
articles, the sale could not be supported under it; and that, on the au- 
thority of Stanley v. Stanley ,(:i?) this deviation was not helped by the 
cbuse directing tha^t the settlement should be framed ao as best to effec- 
tuate the intention. 

2nd; Thkt the sale, therefore, must, if at all, be supported as an ex- 
ercise of the pdwer contained' in the articles; and on the authority of 
Townsend v. Wilson,(y) Lord Eldon, though he appears to have disap- 
proved of that decision, refused to enforce the contract « He believed 
that. he should not have been induced so to decide it, but he could hot 
make the defendant take the title upon any opinioh of his. It must be 
understood^ that he proceeded on the ground, that he could not compel 
r "SSS 1 ^^^ pwchaser to *accept the title; for, he should be sorry to 
L ~ J have it recorded that he agreed to that case.''(r) 

The result of the cases which have been considered, therefore, is, that 
where there is the slightest diflSculty as to the law, the Court will not, 
whatever may be its own opinion, enforce (he contract. 

(3) Title unmarketable from non-^eomplianee with prescribed 

formalities. 

Where a title is derived throughr a conveyance professing to be made 
under some specified authority or power,^ enabling that conveyance, it 

(x)16y«fc491. 

ly) 1 Bani. & AM. 608. In that cafe a power of sale was roserred to thcee tniataes and 
their heirg^ one of the traffteee died, and the ramTing trastees ezecated the power. Held, 
that the power waa not well ezeciited, altboagh the deed expieaaljr provided that the money 
ariaing from, the aale should be entrusted to the troatees for the time bmng, and although it 
alio reserved a power in case of death. Sec, to appoint new trustees. 

(z) And see Bradford ▼. Belfield, % Bim. 264. 
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i$ frequently defective from non-eompli^nce with the terms of that au- 
thority, or the forms directed to be observed in the execution of it. The 
consideration of this question where the authority or power arises under 
the statute of uses, would lead to a field of inquity beside the purposes 
of the present essay; and for information on this head the treatises on 
Powers must be consulted. A few remarks 'will be added on titles de- 
rived through convey ancles under iicts of Parliament(l)y and decrees of 
a Court of equity(8)*' 

1. The conveyances authorized to be made by public acts of Parlia- 
ment, ^re usually attended with several inconvenient requisitesi and, 
like the exercise of other powers,^ receive a strict construction; conse- 
quently, the evidence, necessary to show that all the forqa^ have betn 
complied with, becomes a necessary *part of th6 title, and it ^ *rkq i 
cati seldom be obtained without much trouble and expense. ■• -■ 

When a sale has been made by the commissioners under the general in- 
eldsure act for payment of expenses, it fnust be proved that six weeks' 
notice of the sale was given in the ntannef in which other notices are 
directed to be published by the loca) act, which Usually requires certain 
advertisements, and the affixing of the notices on the church-door; and 
therefore it is^ necessary to produce the newspapers, and an affidavit that 
the notices were duly put up. 

When a sale has taken place under the insolvent debtors' act, it must 
be proved that advertisements were inserted in the London Gazette and 
another newspaper to give notice of the meeting of the creditors for ap- 
proving the manner and place of sale, fourteen days previous to the meet- 
ing"; and that the creditors who signed the approbation, were the major 
part, in value, present at the meeting; and the resolution, and also the 
particulars of sale^ must be produced, to show that the meeting was held 
thirty days before the sale, and that the sale took place within six months 
after the execution of the conveyance to the assignee; or,^ if six months 
had elapsed, that an order of the insolvent Court to extend the time of 
sale had been obtained. 

When a title is to be shown to land which was part of the glebe of a 
living, and^has been exchanged under the 55 Geo. 3, c. 147, three news- 
papers must be produced to prove, that notice of the intended exchange 
was given by advertisements in certain papers, for three successive 
weeks, six motiths *before the exchange; and plans, and va- j- mncfx. -i 
luations both of the estate given, and the estate taken in L ^^ J 
exchange; the affidavit of the surveyor to verify them; the commission 
of inquiry directed by the bishop; the return of it properly signed; 
and a certificate, that the deeds, plans, valuations, commissions, and re- 
turns are deposited in the office of the registrar of the diocese, mtist be 
produced; and it must be proved that notice df the intended. exchange 
was fixed, for three successive Sundays, on a conspicuous part of the 
church-door^ shortly before the commencement of service, six months 
before the exchange; that the surveyor who made the plans and valua- 
tions yr^iS approved by the incumbent, patron, and ordinary; that three 
of the persons to whom ti)e commission of inquiry was directed, were 
beneficed clergyipen, resident in the neighbourhood; that one was a bar- 
I'ister, that he was of three years' standmg) that he was named by a 
judge, and that such judge was the senior judge named in the last com- 
mission oi nisipritis for the county. 



348 



ATKUnpK Oir TITU8. 



Similar inconveQient regulations ar^ contained in the powers for 
charging rates for building and enlarging churches under the late acts, 
and in several other acts which authorize conveyances or charges to be 
made.(fl) 

If in titles derived under these and other like acts of Parliament, 
such directions as have been adverted to are not observed, the title, is un* 
marketable. ^ 

2. A party purchasing under the deoree of a Court of equity is bound 

r *&6l 1 ^^ ^^ ^^^^ ^^^ sale is made according *to the decree. If he 
t -I take a title to an estate sold under a decree, but not in con* 

formity with the terms of that decree, he will not be protoQted by^it,(i) 
. — ^sales under decrees being entitled to protection when they are con- 
formable to the decree, not otherwise. Neither can a party who has 
made a purchase contrary to the authority of a decree, be permitted 
afterwards to conform, for the purpose of taking the benefit of it And, 
therefore, where the provision of the decree was, that the estate should 
be sold, subject to incu^i^rances prior but not subsequent to the date of 
a certain settlement; and as to these latter incumbrances the decree di« 
rected that the estate should be free from, the^; and a sale having been 
made, subject to annuities created after the date of the settlement; the 
sale was declared to be fraudulent and void, and a re-oonveyance direct-* 
ed upon terms of redemption.(c) And though in this case Lord Eldon 
seems to have thought it might <^be consonant to moral justice to set a 
value upon the annuities,", and add that value to the purchase-money; 
yet, on the principle already stated, that a party purchasing contrary to 
the authority of a decree cannot be permitted afterwsMrds to conform, 
for the purpose of taking the benefit of it, his Lordship held, that the 
purchaser was not entitled to this kind of relief. By the decree made 
r *5(ie 1 ^^ ^^^ cause, the Master was ^directed to inquire what parts 
V "^ of the estate were most fit to be sold. No report was made 

on that point: but whether that defect would <afiect the purchaser, is hot 
settfled. Lord Eldon, however, seems to have thought that it would not^ 
since the Court itself ought to have noticed that defect in its proceed- 
itigsJd) There was another point in the; same case, namely, Whether 
the circumstance of the estate being sold subject to leases, which had 
been granted ^jnder pretence of a power contained in the settlement, 
but which w«re in fact contrary to it, was. a sufficient ground for setting 
the sale aside? But the appeal was not decidi^ on this ground, though 
it may be inferred from the language of Lordd Eldon and Redesdale, 
that if there had been clear evidence of the grant of the leases having 
been fraudulent, the sale, subject to such leases, would have.beisn set 
aside. 

On the other hand, a purchaser will not be protected by a decree ob- 
tained in an imperfect suit, such a decree not being binding as to persona 
not parties to the suit, and whose rights are afiected by it^e) 

Mere irregularities in a decree are not, however, sufficient grounds 

(a) Firit Rep. of the Reaf Property Com. App. p. 618. 

(6) ** But iit all events it is clear that a decree not obeyed hot violated, cahnot be a pro- 
tection for a purchaser." .Per Lord Eldon in Colcloagh ▼. Sterum, 3 Bligh, 189. i 

(c) ColcloUgh ▼. Sterum, 3 Bligh, 181. 

(d) Colclough ▼. Sterum, 3 Bligh, 184. 

(e) OifEtfdT. Hort, 1 Sch. k Lef. 386$ Colclough ▼..Steran, 3 Bligfa, 186. 
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fer impeachtfig a sale made under it. This proposition is well illus* 
trated in Bennett ▼. Hamill,(y) where Lord Redesdale, in considering 
the efiect of such irregularity, is reported to hare thus expr'essed him- 



self:^— *< The principal question *in this case is, whether a ^ *rqq n 
sale under a decree of a Court of equity is to be impeached ^ -» 

on the grounds on which this is sought to be impeachecl. First of all, it 
is stated, that this is a case in which the -heir of the debtor, as not being 
of. age, ought to have had a day to show c^use against the decree, and 
for this reason, that the decree necessarily required his joining in the 
eonvejfance of the estate; I indine to think, that that was so; that the 
decree in that respect was erroneous; and that there ought to hare been 
a day to show, cause. Another objection is, that there' was no sufficient 
accountof the personal estate; aba that the proceedings before the Mas- 
ter wer6 a fraudulent contrivance between Mary Bennett and Johnson. 
That certainly, between them, and as far aa their interests would be aC> 
fected, is a Subject which would require investigation. As to Mary 
Bennett, she has put in that sort of answer to the interrogatories, that 
would enable the plaintiff, as against her, to have made good to him all 
the damage^ which she says he has sustained; her account would also, if 
true, affect Johnson it^ the same way. But as to Hart' s^ representatives, 
and Hamill, the question is, whether they are persons who can be af> 
fected, supposing the circumstances to be clearly true as stated; namely, 
that there was error in the judgment of the Court, in not giving a day 
to show, cause; and error also, in directing a sale under the circum- 
stances. 'Now, on that; subject, I must confess^ after considering this a 
good deal, I think.it would be too much to say, that a pur- ^ ^rca i 
Qhaser ^under a decree of that description can be bound to I- -' 

look into all these circumstances; if he is, he must go through all the 
proceedings from the beginning to the end, and have the opinion of the 
Court, that the decree is right in all its parts, and that it "Would be im- 
possible to alter it in any respect The cases warrant no. such opinion. 
On the contrary, aafar as 1 can find, the general impression they give is, 
that the purchaser has a right to presume, that the Court has taken the 
steps necessary to investigate the rights of the parties; and that it has, on 
the investigation, properly decreed a sale; then he is to see that this is a 
decree binding the parties claiming the estate, tHat is, to see that all 
proper parties to be bound are before the Courf : and he has further to 
see, that, taking the conveyance, he takes a title that cannot be im- 
peached aliunde* He has no right to call upon the Court to protect 
him from a title not in issue in the cause, and no way affected by the 
decree; but if he gets a pro]f>er conveyance of tl^e estate, so that no 
person whom the decree affects can invalidate his title, although the de- 
cree may be erroneous, and therefore to be reversed, I think the title of 
the purchaser oi^ght not to be invalidated. If we go beyond this, we 
shall: introduce doubts on sales under the authority of the Coui't, which 
would be hi^Iy mischievous. '^(;) 

(/)8Seh. &Lef. 675/ ^ 

^ (jg) The great length to which the Court will go ia eaflipofting a purehaae made under a 
decree, is well shown in the case of LloVd ▼. Johnes, where wdre not only very great irregu- 
larities, bat also considerable evidence of fraud. (9 Yes. 37.) 
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*(4) Title Dtfeefive in respect qf IncumirctneeSt wkieh cannot be shown 
[ *565 ] '^ to be discharged, 

> 

A purchaser before completiDg his contract id entitled to have dis- 
charged every inQumbrance which appears on the abstract, or of which 
he odierwise has notice; uplesa there be either an express or implied 
agreement to waive it.(A) Butif the contract be completed by the pay- 
ment of the purchase-money, and the execution of the conveyanee by all 
necessary parties, and the purchaser be afterguards evicted by a title to 
which the covenants do not extend, he cannot recover his purchase«nao- 
ney either at law(i) or in equity :(&) and it.maik^s no difiS^rence whether 
thepurchase-money has been actually paid or only secured ;(/) nor that the 
purchase is made under a decree; and the money still in Court, to be ap- 
plied pursuant to it, on the ground that the Court has done all it can for the 
purchaser, having given him possession of the estate and a title which he 
himself had previously approved. (m) 

And the principle is the same where the money has been invented in 
the names of trustees, — the purchaser having taken' his covenants for 

r *566 1 ^^^^^ °^^^ ^^'^ *^^ them,^nd he has no lien on the money 
' -'in the hands of tl>e trustees;(i2) but as fraud vitiates every 

transaction which it touches, if the vendor, after <s6nveyance aqd pay- 
ment of his money, be evicted in consequence of a defect af title, which 
the vendor knew of but concealed from the purchaser; the latter may 
have relief, either at law, in an action on the case, or in eq^ity, by a bill 
for relief; but, as a judgment obtained after the death of the vendor, io 
an action of this nature, can only charge his property as a simple con- 
tract debt, and will not therefore, unless under very special circumstances, 
charge his real assets, a Court of equity will, in most cases, afford a bet- 
ter ^remedy, inasmuch as a purchaser can have a more complete discoveiry 
of the circumatances of the concealment, which will frequently be such 
as to create a trust in his favour; and if on' the circumstances there be^ 
any doubt of the fact, the Court will direct an issue to. try, whether the 
vendor did or did not know of the inci(mbrance.(o) 

Where the vendor knows of a defect in the title to psivt of the estate, 
material to the enjoyment of the rest, and dpes not disclose it to the pur- 
chaser, and it cannot be collected frond the abstract, equity will, even be- 
fore eviction, rescind the contract. This point underwent great discus- 
sion, and was so decided for the first time in the recent ease of Edwards 
r ^567 1 v> M*Leay.(j9) The defendants, representing themselves *to 
I- -^ be seised of the fee simple of a messuage, stabks, coach-house, 

lands, and hereditaments aiClapham, conveyed the same iix p^rforms^nce 
of a previous contract to the plaintiff in May, 1811. Sopa attei the com- 

(h) Vftiie y. Lord Baniard, GUb. Eq. Rep. 6. 

li) Crippt V. Reade, 6 T. R. 606 ; ^ree ▼. Holbech, Doug. 664. 
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{k) Serjeant Maynard'a case, 2 Freem. 1 ; 8. C. 3 Swanst. 651^: Ufmaton v. Pate, Chan. 

t Nov. 1794, stated in 4 Cruise's Dig. 90, s^c. 64. 

(/) See contra, Anqn. 2 C^. Ca. 19; but the case baa never been considered of authority, 

id is, in fact, atnswered by the reporter upon it ^ 

(m) Thomas v. Powell, 2 Cox, 394. 

(n) Catorv. Earl of Pembroke, 2 Bro.C.C, 282. ' ^ ' ^ 

(o) Harding v. Nelthrope, Nels. Ch. Rep. 118. 

lp)l Coop. 306; 8. C. affirmed on appeal, 2 Swap8t.^287. 
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pletion of the contract the purchaser discovered that part ofihe fere-^eourt 
and the driving-way or road leading up to the house, and the whole of 
the ground updn which the coach-house and stables stood, had been part 
of Glaf^am Cohimon, and were, in 1781, inclosed and taken from it 
The plaintiff by his bill charged that :the defendants were aware of this 
circumstance, and, not having disclosed it to him, were guilty of a gross 
fraud and imposition, and that he could hot have discovered it from the 
abstract; and the bill therefore prayed that the contract might be declared 
void, and the defendants be ordered to repay the plaintiff his purchase- 
money, and what he had laid out on the premises, with interest. Evi- 
dence was gone into, on the part of the plaintiff, to show that the ground 
on which the coach-house and stables stood was part bf the common, and 
that the defendants were fully aware of this circumstance at the time of 
their entering into the contract with the plaintiff. There was also some 
evidence on the part of the defendants, for the purpose of showing that 
the plaintiff was as fully conuzant of this usurpation as they were. Sir 
Thomas Plumer's judgment, given after great consideration, and in 
writing, commences in these words — -<< This is a bill of rather an unusual 



description.- It is brought by the purchaser of an estate, ^ ^^^^ n 
*who has bad a conveyance made to him, for the purpose of *• -' 

settingaside thesale and getting back his purchase-money, on the ground 
of an alleged misrepresentation with regard to the title to a part of such 
estate* it cannot certainly be contended, that, by the law of this country, 
the insufficiency of a title, even when producing actual eviction, neces- 
sarily furnishes a ground for claiming restitution of the purchase- money. 
By the civil law it was otherwise. By our law a vendor is in general 
liable only to the extent of his covenants; but it has never been laid 
down that, on the subject of title, there can be no such misrepresentation 
as will'gire the purchaser a right to claim a relief to which the covenants 
do not extend, lil the case of UrmSton v. Pate, there was no ingredient 
of fraud. Both parties misapprehended the law. The vendor had no 
knowledgeof any fact which he withheld from the purchaser. In the 
case of ftree v. Holbech,(y) it did not at all appear that the party knew 
that the mortgage which he assigned was a forgery. Lord Mansfield 
says— ^ if he had discovered the forgery, and had then got rid of the deed 
as a true security, the case would have been very diffe^rent' And the • 
plaintiffhad leave to amend his replication, incase, upon inquiry, the 
case would support a eharge of fraud. Whether it would be a fraud to 
offer, as good, a title which the vendor knows to be defective, in point of 
law, it is not necessary to determine. But if he knows and conceals t| 
fact material to the validity of the title I am not *aware of ^ «^gg ^ , 
any principle on which relief can be refused to the pur- I- -' 

ehaser. What then is the case made by this plaintiff? He asserts that the 
vendors kniew that the part in question was an inclosure from the com- 
mon, that they did not disclose the fact to him, and that he could not 
discover it from the abstract. He also a8sertis,-that this part of the pur- 
chased premises is material to the convenient enjoyment of the rest 
The defendants admit th^t they did make such representation, as is stated, 
with respect to the whole of the premises; they say they do not believe 
that any of those premises ever did compose part of the common; but 

# (9) Dougl. Rep. 654« 
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Buppofling the fact to be otherwise, they deny that such fact was within 
their knowledge. They admit that no such fact appeared on the abstract^ 
^and they also admit the part in dispute to be material to the enjoyment 
of the rerst of the premises sold. The points, then^ on which the patties 
are at issue, are only these two: Wa^ this, at any time a part of the com- 
mon? Was it known by the defendant so to have been?" . 

His Honour, upon the evidence, which he examined at great length, 
being satisfied that both these questions ought to be answered in the af- 
firmative, proceeds thus:—" The only other objection which the defend- 
ants make to the relief sought by the bill is, that the plaintiff is premature 
in his application, inasmuch as be has not yet been evicted, and may» 
perhaps, qieyer be evicted. But I apprehend that a Court of equity has 
r ^is^o 1 V^^^^ ground efiough to act upon, and that it ought now to 
•• J , J relieve *the plaintiff from the consequences of the fraud 

practised upon him. It may be true, that the commoners are barred by 
having acquiesced for more than twenty years in the inclosure; bat the 
lord will not be conclusively barred (ill sixty years 9hall haye elapsed* I 
have already observed, that the defendants do not pretend that there is any 
circumstance from which a.titl^ in them can be .inferred, supposing the 
fact established, that this made part of the con^mon. Though the lord 
may never assert his right, is the plaintiff to be compelled to remain for 
twenty-five years longer in a sts^te of uncertainty, whether, on any day 
during that period,, he may not have the convenience of his habitation 
entirely destroyed? I apprehend, that the Court is bound to relieve him 
from that state of hazard into which the misrepresentation of the defend- 
ants has brought him. There must, therefore, be a decree for setting 
aside the sale, and repaying the purchase-money with costs. The de- 
fendants must, likewise, pay to the plaintiff allthe expenses he has been 
put to relative to the sale; and he must have an allowance for any money 
he laid out in repairs during the time he was in possession." 

From this judgment there was an appeal to Lord Eldon^(r) "The 
case," said his Lordship, " resolves itself into this question, whether the 
representation made to the plaintiff was not, in the sense in which we use 
the term, fraudulent? I am not apprized of any such decision; but 1 

r *571 1 ^&^^ ^^^^ ^^^ Master of *the Rolls, that if one party makes 
*- ^ -'a representation which he knows to be false, but the .false- 

hood of which the other party had no means of knowing, this Court will 
rescind the.contract. In principle, therefore, the decree isright; thou|^ 
it seems to have gone too far on the subject of repairs and improvements. 
Its.terms must be made conformable to the terms of the bill; striking out 
the word ^improvements,' and leaving the word * repairs,' I give the 
plaintiff all that he asked by his bill, and I cannot give him less. " 



It has been observed, that a purchaser is entitled to the discharge of all 
incumbrances of which he has notice. It becomes, therefore, important 
to know what noticeis; and it cannpt be more clearly explained than in the 
language of the Second Report of the Reah Property Commissioneirs: — 

<' Notice, according to the rules of equity, is not confined to actual 



(r) 2 Swanst 287. 
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knowledge or information in the ordinary aeoae of those words. The 
doctrine of notice has been expanded into a system of great subtlety and 
irefinement ^ . - : 

<< Notice is either actual or constructive; but for most purposes there 
is no difference between them in their consequences. 

<< It is laid down in the hooks, that actual notice most be given by, or 
on behalf of, a person having a claim da the property, and in the course 
of the treaty for the purchase; and that it must not be vague report or 
jbsertion of such claim, not even *a genersl claim, without ^ mk^2 i 
reference to particulars. Yet a book of high authority states, ^ -1 

that--*-' no person could "be advised to accept « title, concerning which 
there were any such reports or assertions, without having them eluci- 
-dated; because, what one judge might think a flying vague report, another 
might deem a good>notice.^($) 

<< Constructive notice is sicarcely susceptible of definition; and it seems 
•admitted, that no certain rules, as to .what shall amount to constructive 
notice, can be laid down. We shall flAate some of the ma'kiy instances of 
it which are to be found in the books. 

^Notice to the eounsel, agent, or attorney of the purchaser, or to the 
sub-agent, as the London agent of the country attorney, employed in any 
part of the transaction, is held to be notice to the purchaser, although it 
may be clear that the fact was not communicated to him; although its 
importance may not have been understood by the agent; although, if 
employed (as frequently happens) by both parties, he may have received, 
as agent for the one, what it became his duty to make known to the other ; 
and although the purchase may have been made without the purchaser's 
knowledge, and he may afterwards have adopted it on the agent's repre- 
sentations. This species of notice is frequently treated as actual notice. 
^ A suit in equity, unless collusive, is, during its continuance, con- 
structive notice to all persons of the claim raised by it, although the 
purchaser of the estate, *and his agents, may never have p h^r^a •■ 
heard of such suit. A suit determined ceases to operate as ■- ^ 

notice; but it appears to have been considered, that an appeal from a de- 
cree would recall the suit into existence, so as to affect a purcliaser i^ the 
interval with notice. 

<< It is held, generally, that whatever is sufficient to put a purchaser 
upon inquiry, is good constructive notice; in other words, that when a 
man has sufficient information tQ lead him to a fact, he shall be deemed 
to know such fact When a title is made out through a deed, the pur- 
chaser has constructive notice of every fact, to the knowledge of which 
that deed leads, by recital, by description of the parties, or otherwise, 
immediately or remotely. So a purchaser, who has notice of a deed, has 
constructive notice of all its contents, though his advisers may not have 
thought it necessary to examine or require the inspection of the deed. 
Where an estate is in the occupation of tenants, the purchaser is deemed 
to have notice, not only of their, actual leases, but of any agreements 
relating to the property wiiich the tenants may have made with their 
landh)rds."(0 

(«) Sir Ed. Sagd. V«Dd. and Purcfa. p. 741. 

{t) Second Report of the Real Property Commiiaionen^ p. 11. 

Mat, 1838— Z 
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Besides tbe incumbrance which appear on the abstract, there are others 
•arising from jadgments, recognizances. Crown debts, the. pendency of 
r ^'^Td 1 suits, acts of bankruptcy and insolvency, which, as they 
L ' ' J ^create liens on, or otherwise affect, real estate, it becomes 
necessary for a purchaser to be assured that there are none suciv existing 
at the tifiie of completing his contract, or, if there be, to procure the dis- 
charge or satisfaction of them; and, therefore, it is incumbent on those 
who take upon themselves the responsibility of approving the title on 
behalf of the puh;haser, to ascertain by proper searches and inquiries, 
whether such incumbrances exist. 

1. A suit depending in the courts is binding on all persons, and it is 
therefore necessary to ascertain whether the estate be the subject of any 
suit; and if so, then the proceedings in that suit become a part of the 
vendor's title, and the purchaser is entitled to have theni abstracted in 
chief, for the purpose of tiscertaining their effect upon it 

It is to be-pbserved, however, that not every lis pendens amounts to 
.notice. For the learning on this subject, the recent case oi Kinsman v. 
Kin8man,(t/) and the authorities there cited, may be consulted. 

2^ The circumstance of any part of the estate being in the occupation 
of a tenant, is considered to be full notice of the interest of the tenant, 
und of the rent and other terms of the lease. It is, therefore, necessary 
to inquire of every occupier the nature and extent of his interest.(t;) 
'r *'57'5 1 *^* When persons are indebted to the Crown, the estates, 
i J to which, they may ^e entitled during the existence of any 

part of the debt, remain liable to the remedies of the Crown, notwith- 
standing the sale and conveyance of them; and therefore it is necessary 

. ■ • 'i ■ 

(tt) 1 Rasf. andM. 616. ' t 

(v) Although a party purchasing With notice of a tenancy, takes sul^ect to all the rights of 
the tenant, yet, where the vendor undertakes to make an express representation with respect to 
the tenant's interest, and that representation turns out to he unfounded, he tnust submit to 
the conseq^uences of the misrepresentation, notwithstanding the purchaser, by- making inquiry 
of the tenants, might have ascertained the nature of his nghts, qn tbe plain principle, that-* pur- 
chaser buying wiUi notice of a tenancy, has only constructive notice of his rights, which is, of 
course, superseded by an express representation from the landlord as to that matter. Thus, in 
Besant v. Richards, (Taml. Rep. 609,) which was a suit to enforce performance of a contract 
for the purchase of an inn, at the time of the contract, in the possession of a tenant. Tbe 
contract merely stipulated for the amount o( the purchase-money, flihd that the title should 
be made good, and the sale completed at Michaelmas then next. Previously to the treaty, 
however, the vendor said the agreement under which the tenant t)ien held the inq ^as good 
'for nothing, and that he had served him with a notice to quit at Michaelmas, and would give 
the plaintiff, who was the purchaser, possession at Michaelmas. The agreement was, in 
,poiut of fact, for a ten years' term. Sir J. Leach, M* Rm l^eld — ^Thai the plaintiff ought not 
to be bound by the contract, purchasing, as he d^d, on the fiuth of that representation ; and 
< that he was entitled to be released from the agreement, or to have it performed with com- . 
pensation. - • 

' Neither, where the possession is vacant, is, a purchaser bound to inquire of the late occupier 
what was the nature of his title. Oi^ this principle, in a recent case^ (Miles v. Langley, 1 
. Russ. i|nd M. 39,) under an agreement of exchange between A, who held lands under a college 
lease, and B, the owner of an adjoining estate : B occupied part of the college lands, and A 
had occupied, along with the residue of the leasehold, part of B's estate. A having become 
bankrupt, the college leasehold was sold,' and was descjribed in the particulars of sale as " late 
the residence of A,*' it was held, that the purchaser was not to be considered as having im- 
plied notice of the agreement of exchange, and that he had a right to recover by ejectment 
that portion of the leasehold which was in B's occupation. That a purchaser with notice of 
the vendor*s solicitor being in possession of the title deeds is not within the principle here 
stated) and, consequently, not bound to inquire as to the nature of &e solicitor's interest in 
them. See Bazon v. Williams, 3 You. and Jerv, 150. . 
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in all cases ta inquire* whether the presenter any of the ^ *Kjft i 
late owners have had any accounts with the Crown, or have *- - ^ 
given an^y security for any receiver or other pubtic accountant? The 
fact can never foe ascertained with certainty, because there is no place 
in which the existence or the amount of debts due to the Crown can be 
discovered; but it is usual, and is considered necessary^ to ask the solicitor 
and connections of the parties, if they are aware of any such debts, and 
to make inquiries in any of the public ofiBces with which the circuni«> 
stances of the ownei^ may render it probable that he may have had any 
dealings. ' 

4. Judgments which are docketed in any of the Courts of law, become 
liens on the estates of the person against whom they are catered up, and 
Qtn those which he may atterwards acquire; it 19 therefore necessary to 
search for judgments in all the Courts against every person who may have 
been the owner of any part of the estate. The dockets or books con^m 
the names, without any other description; and when a judgment against 
the name of an owner is disco veiled, t^e person bound to show a good 
title mast procure it to be saitisfied, or proof to be given that it applied to 
a different person of the aame name. The latter fact is usually shown 
by a certificate of the solicitor who obtained the judgment, stating the 
residence and description ofthe person against whom it was entered up. 
When an estate has belonged to several persons, the expenses of search** 
i-ng for judgnients, and of showing to whom those which may ^ - ncj'j 1 
be *found relate, become enormous; and a serious difficulty *- ^ 
arises where the name of any of the owners is one of common occurrence. 
Upwards of five hundred judgments will be found against any such name 
as Smith, White, Brown, Taylor, &c. In those cases it cannot be ex- 
pected that the owner should procure certificates from all the solicitors 
who x)btained the judgments, and yet there is no other means by which 
it can be proved that the title is not affected by them. A willing pur- 
chaser is usually satisfied with an affidavit or certificate from the solicitor 
of the owner, that he is confident that none of the judgments relate to 
htm; but it has not been decided, whether the objection does not render 
a title unmarketable.(^) , < 

5. Annuities, with^ a few exceptions, are required by acts of Parlia- 
ment to be inrolled, and it is the duty of the solicitoi^ to search for 
them.(t^;) ^ • , 

6. If the eatate be in Middlesex, Yorkshire, or the Bedford Level, the 
local register must be examined, and< there is no occasion for any other 
search for Judgments and annuities; but, in consequence of the inconve- 
nient regulationfs under which the registers , are established, and the un- 
necessary inquiries which they Occasion, searches there are attended 
with as much trouble and expense as those for judgments and anBuities 
in other cases.^ti?) 

A heavy responsibility ia imposed upon solicitors in the examinatioa 
of the abstract, ahd in searching *for defects and incum- ^ 4570 1 
branees. If these duties are not carefully performed, they *- -I 

are answerable for any loss which their client may sustain by their negli- 
gence; and the danger of overlooking errors in the technical proceedings 
cpnnected with different, complicated assurances, or of a name in the 

(w) Ut Bap. of Um Baal Fn>p» Com. App. p« Q17. 
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various lisU at the dtfierent offices, and the other diiBeulties of Kriakmg 
accurate searches must frequently render them liable to heavy losses.(i;) 

Searches for judgments are usually confined to the last purchaser, and 
to the persons deriving title under him, on the assumption that, on each 
soceeeding purchase, the purchasers did their duty, and made the proper 
searches; searches, however, which are inanifesUy incomplete, as judg* 
Qieots bind after-purchased lands. 

The extenjt to which searches ought to be made has, however, been 
greatly abridged, and the security of purchasers from judgment creditors 
greatly increased, by the recent decision in Doe v. Jone8,(y) which e»^ 
lablished the principle, that < a person deriving title by appointment from 
the debtor, afnd therefore being in immediately under the deed creating 
the power, is entitled to hold the* lands, unaflTected by judgments against 
the donee of the power/' The facts were these: In Michaelnias term^ 
188S, judgment was entered up against A, at the suit of the defendant, 
who, on the ISth December, 18)^7, sued out a writ of elegit thereon, and 
r *57Q 1 ^° inquisition ^being duly taken on the said writ, finding the 
■* ^ seisin of A. the sherifT delivered the lands in question totho 

defendant. The seisin and title of A, commenced under indentures of 
lease and release, of the SOth Nov. 1826, by which the lands had been 
conveyed ^to A in fee, with the usual limitation to uses to^bar dower. 
By an indenture of the 29ih March, 1827, A, in execution of the power 
given him by the limitations to bar dower, appointed, and he also de-> 
mised, these lands to the lessor of the plaintifi* for a term of 500 years, 
by way of mortgage. In an action of ejectment by the mortgasee, the 
question was, whether be, claiming under the appointment, or the de- 
fendant, claiming by virtue of his judgment, had the better title. In 
other words, whether the debtor, by making the title of the mortga];ee 
depend on the power of appointment, and not on his own estate, had not 
defeated the title of the judgment creditor? And the Court of King's 
Bench held that the title of the judgment creditor was defeated. Lord 
Tenterden^ delivering the judgment of the Court, said — <^It has been 
established ever since the time of Lord Coke, that where a power is 
executed, the party taking under it takes under him who creates the 
power, and not under him who executes it. The only exceptions are, 
where the person executing the power has granted a lease or any other 
interest, which he may do by virtue of his estate, for, then, he is not al- 
lowed to defeat his own act. But suflTenng the judgment is not within 
r *^80 1 ^^ exeeption as an act done by the party, for it is considered 
^ ^ as a proceeding *tn invitumy and therefore falls within the 

rule:'' and it was accordingly held that the plaintifi* was entitled to 
reeover. 

The praetica) conclusion is— -that whenever a vendoir' conveys in ex- 
ercise of a power of appointment, it will be tinnecessary to seek for 
jixlgments, as against him. 

Although a judgment does not bind leasehold estate till a writ of ex- 
ecution has been taken out and delivered to the sherifi*, yet,^ as the sheriff 
will not allow his office to be searched, lest the object of the execution 
should be thereby defeated, it is necessary to search for judgments, and 
if any be found, a purchaser cannot sbfely complete without their being 

(x) Ift Rep. of the Rett Prop. Com. App. p. 517. (y) !0 Bam. and Cren. 469. 
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9ati8fied, or its being shown that no writ of execution has been Jssued 
upon' them. As an equity of redemption is not extendible, it is clear 
that a purchaser could not be affected even by a writ of execution being 
issued, as that could not be considered to be notice to th^ purchaser. 

Judgments not d^ocketed or entered do not affect real estate as to pur- 
chasers or mortgagees, nor have they any other effect than as a simple epq* 
tract debt in the administration of as8ets;(z) but it has been held, that a 

Eurchaser, who (has actual notice of an undocketed judgment, is bound 
y it.(a) Lands, also, of which any person is seised or possessed in 
trust lor a judgment debitor << at the time of the execution,'^ are, by the 
statute of frauds, liable to *be taken in execution in the hands . «_. ^ 
of the cestui que truest or his heirs, but not in the iiands of I- -' 

an alienee before execution sued out.(A) Upon this provision, it has been 
held, that an equity of redemption is not extendible,(c) and therefore a 
purchaser, without notice of judgments subsequent to the contract^ will 
hold discharged from them, for he has the legal estate, and as good an 
equity as' the judgment creditor;, but if he hare notice of subsequent 
judgments, he cannot be advised to complete without seeing theni dis- 
charged, though it has been a question whether or not he would be affected 
by them, — a point which has never been' expressly decided, though, on 
principle, it should seem that he would. 

Subject to the provisions^of the statute of frauds, judgments against the 
cestui gut trust being equitable liens only, they are void as against a 
purchaser getting in a prior legal estate, (of) But this protection can be 
relied on only where the purchaser had no notice of the judgment at the 
time of the purchase, — the term su£Bciently old to exclude the possibility 
of antecedent judgments,— ^and not so situated that a surrender could be 
presumed* As such a protection prevails only where the purchaser has 
no notice, he will, of course, if he mean to rely oh the legal estate as a 
protection, make no searches or inquiries after judgments, as the mere 
entry and docketing of judgments are not notice. But though a pur- 
chaser who has got in an ^"outstanding legal estate, may rely ^ ^^^ . 
on it as a protection against secret incumbrances, yet there L ^ J 
is ground to contend that his title is not marketable, and that a subsequent 
purchaser, with notice of an incumbrance existing at the time of the 
former purchase, may refuse, the title; because the absence of notice, at 
the time of the former purchase, does not admit of proof. (e) ^ 

Where an estate is conveyed to trustees upon trust to sell and pay 
debts, &c., and to pay the surplus money to arise by the sale to the 
grantor, and the receipts of the trustees are made sufficient discharges to 
the purchaser, the better opinion seems to be, that a purchaser is not 
bound by subsequent judgments, of which he has even express notice ;(y} 
but the point has never been decided. . In a recent case of Lodge v. Lys^ 
ley,(^) it underwent a good deal of discussion; but it ultimately became 
unnecessary to decide it, the case being disposed of on other gt*ounds, 

(z) 4 «nd 6 W. and Af. c 30; Landoc ▼. Fei^ffiiioii, 3^ Ruak 349. 

(a) Davis ▼. The Earl of Strathmora, 16 Vea, 419. {b) 29 Car. S, c, 3, i, IQ. 

(c) Lyster t. DoUand, 1 Yea. Jun. 485 ; Scott v. Behoby, 8 Eaat, 4C7. 

(d) WUloaghbf ▼. WiUoagrbbj, 1 T. R. 768. 

(e) Snd Rap. of th« Real Prop. Com. 19i 

(/) Sir Ed. Sttgden*s Yen. and Porch. 481, 8th ed. 
(S) V. C. SSlh Mafoh, 1888, MS. 

z3 
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la that case, A beinn; possessed of a life interest in certain estates in the 
county of Wilts, with remainder to his son B in tail, ha^d created various 
incumbrances by way of annuity and judgment debts upon his life estate, 
to the amoi^ivt of about 80,000/., and, in 1826, when B came of age, the 
entire rental of the estate was insufficient to pay the annuities and interest 
r *5^3 1 ^f ^^ incuR^brances. The father and son agreed to bar the 
I WJ J »entail, and sell the estate; out of which 30,000/. was to be 
paid to the &tber for his life interest, beyond payment of the above in* 
cunibrances; and, subject to provision for other parties, the surplus of 
the estates was for the benefit of the son. By indeature of the 9th Feb. 
1827, the estates were vested in trustees to carry tbis arrangement into 
efieet; and a recovery was, in 1829, suffered to bar the entail. In the 
month of May, 1830, sales of large portions of the estate were coinpleted, 
and out of the purchase^monies the aforesaid incumbrances were dis* 
charged. By contracts, bearing date the 26th May, and the 4th August, 
1,831, the defendant agreed to become the purchaser of other large por* 
tioos of the estate. Subsequent to the conveyance to trustees of the 9th 
Feb. 1827, several judgments were signed and docketed against A,upoti 
which he was charged in execution, and, at the time of filiog the bill for 
the specific performance of these contracts, was a prisoner in the King's 
Bench prison . And the question was, whether these judgments, of which 
the purchaser had notice, constituted a lien in equity upon the land? and, 
therefore,^ whether the purchaser was entitled to have them satisfied be* 
fpre completing the purchase? 

-Sir L. Shad.well, in giving judgmeht,.said — ^^ He had bot a doubt upon 
the. case: The son^ by amalgamating his estate tail in remainder with the 
estate of the tenant for life, became a puVebaaer of the benefit of the con* 
r ^5^4 1 ^^^^^ ^^ might have filed a bill for a sale. *It was of the 
'- ^ very essence of the contract, that the trustees should convey 

the legal estate, and give the purchaser a good discharge. This case had 
not the slightest resemblance to the three which had been.cited.(A) It 
most resembled the case of Serjeant Hill; and he diould not have given 
the opinion given in that case." 

. Judgments being a lien only on real estate, if the land had, previous 
to the entering up of the judgipent, been converted into personalty by a 
conveyance upon trusts, as.if, for example, it had been conveyed upon 
trust to sell for the benefit of creditors, no judgments subsequent tO/the 
couveyance are deemed specific liens on the property, so as to render 
releases or satisfaction essential to the security of the purchaser. In order 
to have this efieet, the trust must of course be created tiondfide^ and not 
fraudulently, with a view to defeat creditors. 

Though a contract for. sale is, as between the vendor and purchaser, a 
conversion of the realty into personalty, land the piurchaser will have a 
good title against subsequent judgment creditors, to the extent that he 
has. paid his purchase-money, even if he had not taken a conveyance, (s) 
r *585 1 ®^ ^^^^ taken *one which is defective ;(A?) yet all judgments 

1^ -* obtained against the vendor subsequent to the date of the 

<■' 

ih) Forth ▼• Norfolk, 4 Madd. p. 508 ; Soijeant Hiiri opioion, Id. 506, n^; «ir Ed. Siig- 
den'* obflervations on the efieet of judgmenu cubsequeDt to sUeh s eoetraot, Veii4« db ^ttreh. 
8th ed. p. 48 U and Lord Dilion t^ Plaskett, 2 Bligh. N. S. 239. 

(t) Finch V. The Earl of Winchel8#a, 1 P. W. 278. 

(A:) Taylor ▼. Wheeler, cited Ibid. ; and Burgh v. Francis, Fiach'i Rep. %». . . 
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contract, are^ii^ practicei conaidered as liens; of which it is incumbent 
on biiD to procure a discharge, by release or satisfaction, for the Security 
of the purchaser, so far as any part of the purchase-money may remain 
unpaid after the judgment and notice thereof. To adopt the language of 
Lord Coi^er,(/) <^ articles made for a valuable consideration, and the 
money paid, will, in equity, bind the ei^ate^ and prevail against any 
judgment creditor, mesne between the articles and the conveyance; but 
this must be where the consideration paid is son^ewhat adequate to the 
thing purchased; for if the money paid is but a small sum in respect 
of the value of the land, this shall not prevail over a mesne judgment 
creditor." 

The application of these principles is well illustrated in the recent case 
of Forth V. The Duke of Norfolk.(m) There A, being entitled to the 
reversion of an estate, by indentures of the 27th and 28th of November, 

1809, conveyed it in fee, by way of mortgage. On the 1st of January, 

1810, B, on behalf of the Duke of Norfolk, eptered into a written con-^ 
tract with ^ for the purchase of the reversion; which was, in pursuance 
thereof, conveyed to him on the l^th March following the mortgagee 
being *then paid off, and joining in the conveyance. Part ^ nt^ao -i 
of the purchase-money remained unpaid, and was secured to I- ^ 
A by a separate term created by the deed of conveyi^oce. The plaintiff 
was a judgment creditor of A, under a bond and vvarrant of attorney, 
dated the 16tb of November, 1809, which was entered up and docketed 
on the 15th of February, 1810. On the 15th_of April following, notice 
was given by the plaintiff of his judgmeiit, that part of the purchase- 
monidy secured by the term being still unpaid. The purchaser afterwards 
paid off the mortgage, and took a surrender of the term. The plaintiff 
then filed his bill to charge the defendant with his debt; and, upon the. 
facts of the case, there appear to have been two questions — First, Whether 
the judgment creditor had any lien upon the term in the hands of the 
Duke of Norfolk,' as the assignee of it? — Second, If not^ whether he had 
a general lien upon the debtor's equitably interest in the reversion at the 
time of the conveyanoe to the Duke of Norfolk; and if so, whether he 
retained that lien upon the estate in the hands of the Duke of Norfolk? 
Sir J, Leach, in his judgment, considering the second point first, thu^ 
expresses himself — ^(^A judgment creditor has, at law, by the statute of 
frauds, execution against the equitable freehold estate of the debtor in the 
hands of his trustee, provided the debtor has the whole beneficial interest; 
but if he has left a partial interest only in his equitable freehold estate, 
the judgment creditor has no execution at law, though he may come into 
a Court of equity ^and claim there the same satisfaction out j. *kr7 i 
of the equitable interest as he would be entitled to at law, if *- . -■ 
it were legal. jBvery voluntary assignee of this equitable interest of the 
debtor wiU be in the same situation, with respect to the claim of the 
judgment creditor, as the debtor himself was./ Every assignee, for valu- 
able consideration will hold this equitable interest discharged of the claim 
of the judgment creditor, unless he has notice of it before his cousidera- 
tidn paid. If, before the 15th of March, 18 IQ, B, or the Duke of Nor- 
folk, had received notice from the plaintiff of his judgment of the 15th 
of February, 1810, B^ being then a purchaser of an equitable interest in a 

(01P.W.S6S. - (m) 4 Madd. 608. 
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freehold estate from the debtor, and not iiaving paid his purehaae-money, 
would have been equally affected with the judgment debt as the debtor 
himself.. If he had afterwards paid the whole purchase-money to the 
debtor, he would still have remained liable to the judgment creditor. 

His Honour held, therefore, in substance, that the purchaser of a 
debtor's partial equitable interest without notice of a judgment debt was 
not affected by it. He thus disposes of the first question: << On the 15th 
March, 1810, B took a conveyance of the legal fee from the mortgagee 
and the debtor, and thereupon paid a very large proportion of the pur< 
chase-money; and by way of security for the rest, grapted a legal term 
of years to the debtor. When, on the 15th April, 1810, th^ plaintiff gave 
r ^58R 1 °^^^^^ ^^ ^^^ judgment to B, the debtor had not only no legal 
L J ^freehold which the judgment would affect at law, but he 

had no equitable freehold interest which could be reached in equity. 
That equitable freehold which he possessed before the 15th March, 1810, 
was on that day converted into a legal term. The plaintiff's notice to 
B was nothingmore than notice to the mortgagor that a person, to whom 
he had granted a legal term by way of mortgage, was indebted on judg- 
ment; but a Judgment is at law no lien upon a legal iferfn; and where 
the interest of the <iebtor h legaly a judgment is no lien in equity. Not- 
withstanding this judgment, the debtor could well assign bis legal term 
at his pleasure; and he has therefore well assigned it to the defendanL 
If there was no Hen upon the term in the hands of the debtor, there can 
be no lien upon the term in the hands of his assignee.'' 

The first part of this judgment turns simply on the principle, that a 
purchaser without notice of an interest, which the judgment creditor 
could only reach through a Court of equity, will hold discharged from it; 
the latter part, upon the principle that a judgment creditor has no lien- 
upon a term till execution issues; and that when the interest dpon which 
a judgment attaches is legal, the creditor must pursue his remedy at law, 
and cannot come into equity. Bearing in mind these considerations, this 
judgment is remarkably clear, and affordsan adilriirable illustration of the 
sort of reasoning with which questions of this kind ought to be treated. 

*'>ftQ 1 With reference, to these last remarks, the late case *of 
I- •' Cau'ston v. Macklew^(n) which ought to have been' stated 

earlier, may be mentioned here. There A purchased and took an asifigti- 
ment of a bouse for the residue of a tern) on the 27th September, 1769.; 
on the 23Td May following he made a mortgage of it. In May, 1825, a 
Contract was entered into for the sale of the residue of the term. On in* 
vestigating the title, it was found that various judgments had been entered 
up against A in the year 1768, 1769, 1770. And on behalf of the pur- 
chaser, it was objected that there was no evidence of these judgments 
having been satisfied* To estimate the weight of this objection, it 
will be necessary to bear in mind the two principles which have just been 
stated with respect to the opei^ation of nidgments on terms: th^t is to 
say, that a judgment creates no specific lien on a term of years, till the 
writ of execution is lodged in ihe hands of the sheriff; and that an equit- 
able interest in a term of years cannot be taken in execution by the 
sherifi^ at the suit of a judgment creditor. Consequently, a^ in this case 
A patted by his mortgage with the legal estate on the 23rd May foUow- 

(n) % Sim, 848. / 
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iDg the September when he became possessed c^ it, unless writs of execu* 
tion of any -of the judgments were lodged in the sheriff's hands in 
this interval/the leasehdd property in question would, not be affected by 
them* The interval of time since the judgments were issued was nearly 
sixty years, and there was no evidence whatever to show that the. credi- 
tors ^had ever acted upon these judgments. After so- long ^ «59q -i 
an interval, and in the absence of all evidence, it would have ^ ^ 

been a very strong thing to presume the existence of judgments; and ac* 
eordingly die Vice-Chaneellor ov^ruled the objection. 



> When a title is defecti'Ve on the ground of possible claims or incum* 
brances, which may or n^ay not Spring up at some future period, the ven- 
dor cannot in general compel the purchasier to accept, nor qam the pur* 
chaser compd the vendor to give, an indemnity against them. Lord 
Eldoh, in Paton v. firebner,(o) observes, "that, in a suit for the specific 



(•} 1 dligh, 0. 8. 67. Thn vm tn apptolfrom an order of the Lord Ordiiiafy, iii an ap-> 
tbii lof the implemQDt of certain fea ebntraets, or agreementa for sale and purchase, a pro- 
ceeding in substance (allowing for the dissimilartties between English And Scotch proceed- 
ings) in the nature of asoitibr the specific performance of a contract. Lord Eidon follows 
up the obeertation in tho text with some remarks, which appear not to be quite correct •^ 
** In a ease Kke the present, where no title can be made, it is the practice, I presume, of the 
Court of Session to direct (as they seem to haye done in this case,) that the vendor shall 
make a title as far as he can ; and Tor all that is defectiTO — for alt such parts of the contract 
as he cannot specifically perform—^hey compel him to enter into a warrandice, and render 
hfanself liable in damages. The question hte been argued at the bar, and is disaussed in the 
printed papers before the House, whether t^at is the course which the Court of Session 
oaght to have taken! In tiia view which I take of tiie case, it is not necessary to decide that 
question." 

That Lord Eldon was under a misapprehension a9 to the practice of the Lords of Sessbn 
on matters of title, wiH be sufficiently obvious from the authorities cited in Dick ▼. Donald, 1 
Bl^h, N. 8. 6S7. That their practice in matters of titie does not differ essentially fi-om 
that adopted in our Courts of Equity, will appear pretty plainly from the explanation given 
of it in Mr. BelFs Principles of the Law of Scotland, and thongh not of much practical use 
to an Engfish lawyer, yet it can hardly fail to be interesting, as showing how naturally all 
tribunals, notwitiistandtng the difierences that prevail in their systems of procedure, fall into 
the same current of general principle in msitters of mere rigjiit. 

I. Svidende of Aty^oln.— The contract oT sale absolutely requires writing, where the 
subject is land or its pertinents, and there^ is generally a previous obligation in writing^ to fix 
the bargain, while t^e necessary examination ^f titles and preparation of the formal convey- 
anoes are proeeMing. This is in the form of missives or minutes of sale, to which the doc- 
trines already explained, as to anthenticatioi^Joctia^tfntVtfnAff, m interventua, and homo- 
logation,, are appUcable. 

IL Seller^s 7Vf2ff.-— There are two obligations implied in the sale of lands, one to give an 
vnexeeptionable titles the other to warrant or indemnify the seller in case of eviction. As 
to the fi>rmer, it is implied in asale of lands, although it is commonly expressed in th^ pre- 
vious ftrinutes or agreement, that f!he seller shall give an unexceptionable title. And here 
the difference may be observed between the obligation in a sale of moveables, and in a inde 
of land. The rtilet on this subject with regajrd to lands aror— 

1. That the buyer has an absolute right to a good title, and, unless he have unequivocally 
discharged thb right, he is not bound to take a defective title with warrandice; or wait till his 
right iir challenged. , 

2. That it is a sufficient ground of exception to the titie, if it be exposed to question ; and 
althoegh, at one time, it seems to have been held sufficient to offinr a progress, against which 
no challenge had been made, with warrandice in case of challenge ; this is not law, and has 
been uniformly rejected in subsequent cases. 

3.^ That the buj^er must eitiier take the title offered, or give up the bargun ; but is not ea- 
titted to insist on a deduction from the price. 
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^performance of a contra^it) if k turns out that the defendant 
cannot make a title to that which he has agreed to convey, 
*the Court will not compel him to convey something less^ 
with indemnity against the risk of eviction. The pur- 
chaser *is left to seek his remedy at law, in damages for the 
breach of the agreement. Conformably with this, in the 



4. That if it be speeially tnd dearly aareed that the title ahall be talten aa it atande, or 
that the buyer shall be held to have exumined the title and aatiafied himself; all that ia de- 
inflDdable in absence of an actual challenge is warrandice. 

5. That while such objections do exist, the buyer is not bound to pay the price. And» 
accordingly, a known method of trying the validiiy of objeetiona to titles is, by suspension 
of a threatened challenge for payment of the price. 

III. Burdens and Incumbraneea^'^The titl^ may be unexceptionable, but the land bur- 
dened with incumbrances, which, of course, the seller is bound to discharge. And, 

If The burdens by real security reihain as ineumbraneee on the land, and io ^ectual 
agaipst the purchaser, although extending. beyond the price which, he has agreed to pay; so 
that a receipt from the creditors in such burdens, with ^ discharge of the price by the seller, 
will not disencumber the land. 

8. In judicial sales, and in sales under the Sequestration Act, the burden is limited to the 
amount of the price. And, 1. Payment of the price to creditors, as ranked in judicial sale, 
disburdens the land. And» 2. In sequestration, payment of .real securities to the.amount of 
the price, with a discharge by the trustee, completely disineambers the land. 
' 3. The purchaser is entitled to retain the price till incombnocea shall be purged* But, 
I. This is subject to equitable limitation. S. It may be renounced by limiting the right of 
retention to a certain number of years. Or, 3. If the years of prescription have expired, 
and warrandice be given with caution to reUeve, the Court will interpose. ' 

IV. Extent of the Bight. — The aeller is bound to ctmwej and deUver tiie whole subject 
iold. And, ' ■ , ^ ■_' . ^ 

\, The purchaser is entitled to ef ery thii^g included in the descnption, but not to demand 
any thing which it excludes. 

2. A description by measurement entitles the purehaaer to insist for the . quantity de- 
scribed. 

3. If the description is stated to include a freehold qualificati^So, as a part of the subject 
relied on by the buyer, he may suspend payment of the prica^ or refuse the bargain unleaa 
he receive it But it is not cHtiougb to raise thia plea, that the subject sold is a superiority of 
forty shillings of old extent, if there be no warrandice of a vote. 

V. Warrandice in Sales of Land, — ^Keeping in view the double obligation incumbent on 
a seller of land, and the buyer's rig^t to insist for^a complete title, if a sale of land has been 
completed by the execution of those deeds by which the property is transferred, there is itiU 
implied (and commonly expressed in the conveyance) an obligation of warrandice to in- 
demnify the purchaser in case of eviction. This is absolute in aales where a fijill price is 
paid,' unless a limitation has been stipulated. 

The obligation may be personal-or real. 

,1. Personal warrandice is a mere obligation, express or implied, to indemnify the pur- 
chaser against eviction. 

2. Real warrandice is ako either eipress or implied — 1. Express, where one heritable 
subject is conveyed to the purchaser of another in security and real warrandice against evic- 
tion of that other; in which case the security is completed by paaine in the wanrandiee 
lands, and the right so created is merely provisional 2. Implied, where land owners make 
exchange or excambion of their lands with each other; in which case the person who shall, 
by eviction* lose the subject conveyed to him, may have recourse upon his original property; 
but it is doubtful whether, without being sposified in the sasinei this right is e£bolQal 
against third parties. 

Warrandice is not an obligation to protect, but only to indemnify in case of eviction ; 
and out of this peculiarity (too often overlooked,) arise aeveral important conaequepcea. 

Thue, 

1. There is no action of warrandice till judicial eviction, uul^as the ground of demand be 
unquestionable, and proceeding from^ the fault of the seller. 

2. Indemnification must be made for a partial evictipn* 

8. A burden odost be Mnoved s but if transacted by the buyer, he can demand only in- 
demnification. 
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*caseof Balmanoov. Lumle}r9(/') onamolion for reference ^ ^kqa i 
to the Master^ whjch the Court ordered, counsel for the pur* I- ^ 

chaser being desirous of adding to the order a direction, in case the re- 
port should be against the title, for an inquiry as to compensation and in- 
demnity, suggesting that, as to part of the estate, indemnity might be more 
convenient than^sompensation: the inquiry as to compensation was con- 
sented to on the behalf of the vendor; but^ as to the indemnity, this wa^ 
objected to, as being iiiQonvenient to families; and it was insisted that 
the purchaser must either tAh the estate with an allowance for a defect, 
or reject it. Lord Eldon said, *^ he did not apprehend the Court could 
compel a purchaser to take, or the vendor to give, an indemnity, and ac« 
cordingly con&ned the order to compensation.'^ 

It is now aettled that quit-rents and rent-charges are subjects of com- 
pensation, and thkt, though not noticed in the pai:tiQulars of sale, a pur- 
chaser will be ^compelled to complete, with an allowance p «505 i 
out of the purchase-money for them.: << Quit-rents,^' says ^ f 

Sir J. Leach, in Esdaile.v. Stephedson,(9) <<are subjects of compensa- 
tion, probably because tliey n^ay be regarded as incidents of tenure. 
Rent-charges are not incidents of tenure, but are created by the volun- 
tary act of the vendor, or those under whom he claims. And it would 
be a good rule that a purchaser should not be bound to complete his pur- 
chase unless they were noticed in the agreement or conditions of sale. I 
fear that the habit of the Court has been not to proceed upon this dis- 
tinction between, quit-rents and rent-charges, but to compel the pur- 
chaser to complete v^here the rent*charge is amalL''(r) 

t 

(5) fV/ien defective from Vendor^ s Inability to give the Purchaser a 

good Discharge for hiff Money. 

Where an estate is sbld by a person in right of his ownership, the 
purchaser takes from him a receipt for the purchase-money, and is, of 
course, freed from all further dbligation in respect to it; but where the 
sal^ is by a party acting under a trust or power tp sell, the purchase- 
money belonging not to the vendor but to other persons, for whom he 
receives it as trustee, there are a variety of cases in which, if it happen 
that the purchase-naoney should not, owing to breach of trust or other 
cause, ultimately come to the hands of the cestuis que trusty the land 
would still *remain liable for the money in the hands of the j. ».Qg -. 
purchaser. The consequence i^, that in such cases the piir- ^ ^ 

chaser cannot safely pay his money on the receipt of the trustee; but is 

• 4. The i^archaser is idotitled to demaad the whole worth of the sabject at the time of 
erictton, with meliorations, and not merely the sum wl^ch he has paid. 

5. The person bound in warrftodiee is entitled to have notice of the claim or attempt to 
eviot, and if tbe buyer ondertakethe defonoe idthout such nottco, and-shaU omit the proper 
answer to the claim of eviction, the seller shall be free. ; ^ 

6. The seller is not bound to defend against the claim ; and if the buyer choofie to do so, 
while the seller declines it, he is not entitled to the expense of litigation. 

7. Warrandice indemnifiee only against loss from defeetife right, and from losses properly 
anterior to the sale, but not from losses caused by supervenient laws* or arising from the 
nature or legal effects of ownership* To protMt against these, requiree a special stipula- 
tion. 

(p) KVes. d& Bea. 224. 

iq) 1 Sim. & Stu. 124. (r) And sea MiUigtn ▼• Cooke, 16 Vee. 1. 
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bound, at the risk of having it to pay oyer again, to tee it applied in ful- 
filment of the trutfls to which it is Uable. In ail eases of this sort, 
therefore, if the cestuis que trust of the purohase-money be infants, or 
for any t>ther cause unable or uniiriUing to join in the conveyance to the 
purchaser, and give proper discharges for the porchase-money, the title 
Is unmarketable; if the css/tfis fue trust of the purchase-money are 
competent and willing to join, the title is, of course, as far as respects 
this matter, good. 

On the same grounds, if in any of the transmissions of the estate 
which appear on the abstract, monies appear to have been paid to tru». 
tees -who had no authority to grant a |^od discharge; whether they be 
ixionies secured on the estate by mortgage, or monies paid for it on a 
sdle, the title, in the absence of evidence showing that the ononies in 
question were duly applied, will be unmarketable. (^) > 

Hence, therefore, it becomes important to consider, in what cases the 
purchaser is bound to see to the application of his money; and in con- 
sidering them we shall find it convenient to divide the subject into two 
branchies, firstj as to real estates (I.), and seeondfyy as to' chattels real 
(II.); the principles which govern these two chssesof cases being es- 
sentially different. 

• \ 

r *597 1 *'' ^^ «qoity, the party beneficially entitled to the pro- 
[ oyv J jy^^ Qj- ^j^^ estate, that is to say, the cestui yue trust of the 
purchase-money, and not the trustee or^donee of the" power of sale, is 
considered to be the owner; and on this principle it is that the pur- 
chaser is bound, at the hazard of having his money to pay over again, 
to pay it to the cestui que trusty or see that it comes to his hands, or, 
in other words, to see to its application. Thus, if the estate be devised 
or conveyed to trustees, upon trust to sell and invest the produce, and 
pay the interest and dividends tO'A for life, and after his death among 
his, children^ as he shall appoint^ or equally, &c., as the case may be: A 
and his children are in equity considered as the owners of the estate. So, 
if an estate be charged vvith the payment of annuities, or legacies, or 
specified, or, als they are commonly called, scheduled debts, the annui- 
tants, legatees, and scheduled creditors, are to be considered as being 
pro tanto the owners of the estate; and if the purchaser pay over his 
. money to the trustees upon their receipt, without seeing it applied in 
liquidation of these particular charges, or otherwise seeing that they are 
satisfied, he will be liable to pay his money over again, to the extent of 
the unsatisfied charges, in case the trustee should waste or misapply the 
purchase-money. 

In all properly drawn deeds or wills, creating trusts of this descrip- 
tion, there is a clause enabling the trustee to give the purchaser a good 
receipt, and expressly discharging him from seeing to the application of 
r *598 1 ^^^ purchase-money. Whenever there is *such a clause, the 
t -' purchaser is exonerated from all question on the subject 

There are certain cases where, even in the absence, of this clause, he 
may pay his mpney safely upon the receipt of the trustee — the distinc- 
tion being between cases where the trusts are specific and limited, and 
where they are general and undefined. In the former case, a purchaser 

(f) Htnsoo T. Beverley, MS. post, p. 616. 
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miMt'see to*their performsnoe; in the latter, be is freed from such obli- 
gation, on the ground that it would be unredsonable to impose such a t;ask 
upon him. 

Hence, therefore, if an estate be charged with the payment of specific 
sums of money to particular individuals, a purchaser must see that they 
are paid; but if there be a devise or conveyance to* trustees, to sell and 
apply the money upon trusts of an undefined nature, as the payment of 
general debts, a purchaser is not bound to see to the application of his 
money. (^) Hence, if the trust be for payment of debts and legacies, 
the trust to pay the debts intercepts the trust to pay the legacies; for^ as 
he is not bound to see to the payment of the former, be caniiot be ex- 
pected to see to the payment of the latter, which are not payable till the 
former have been di^harged. Thus, in Jebb v. Abbott,(tf) Lord Chan- 
eellor Thurlow said, << that, where debts and legacies are charged upon 
lands, the purchaser will hold free from the ^claims of the p i^ .g^ -. 
legatees; for, not being bound to see to the discharge of /^ ^ 

debts, he cannot be expected to see to the, dischai^e of legacies, which 
cannot be paid till after the debts.''. So, in Beynon v. Gollins,(t;) the 
testator had charged his estate with the payment of his just debts gene- 
rally, and with a legacy of £800 for his daughter for life, and after her 
death for her children. The trustees had joined in a' conveyance of 
part of the estate to a purchaser, and permitted the j8800 to come into 
the hands of the daughter's husband, and it was wasted. The bill was 
brought by the wife and children, to have the legacy made good by the 
purchasers of the estate, and against the trustees. It was dismissed as 
against the purchasers. Upon further directions, it was pressed by Mr. 
Ambler, that the trustees should pay the costs of the purchasers; but 
Lord Thurlow refused this, saying, *^ that, as there was a general charge 
of debts, the purchasers were not liable to see to the applieation of the 
purchase*money in payment of the MSOQ; and that, if the plaintiff 
thought* fit to make unnecessary parties, the trustees ought not to pay 
the costs of such parties, but that they must receive them from the 
plaintiff." 

It has been already seen, that, when the trusts are general and unlim- 
ited, the purchaser is not bound to see to the application of his money. 
Theiie are other cases in which he will be discharged, although there 
may be no clause expressly exempting *him from such obli- p mcnn i 
gatlon; the nature of the trust may be such,ihat a power to ^ ^ 

give a good discharge must be implied. Thus, in Sowarsby v. Lacy,(u;) 
A devised certain real estate to his children '* the same to be sold when 
the executors and trustees of this my last will shall see proper to dis- 
pose of it; and the money arising out of the said land and tenements to 
be equally and severally divided among my above-mentioned children." 
The lands were sold by auction, and it was objected, on behalf of the 
purchaser, that the plaintiffs, the trustees and executors, had no power 
under the will to sell; and that they could not give sufficient receipt^ 

(<) Elliott V. Merrymaa, Barnard. Ch. Rep. 78 i Spalding ▼. Shalmer, 1 Vera* 301 ; CaU 
peppex ▼. Aston* 2 Ch. Ga. 115, 22l ; Smith ▼. Guyon, 1 Ch. Ca, 186. 
\u) Butler's Co. Utt 290. b. n. (l)» s. 12. 
(v) Batter's Ca. Litt. 290. b. n. (1), s. U. 
(w) 4 Madd. 142. . 

May, 1838,-2 A 
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for the parchftsei4noD67y at Jesat for sach psrtt of the purehased ^tate 
ms would belong to the infant children of the testator. With respect to 
the first objection^ Sir J. Leach, however, held it plain, that the testator 
intended the trustees should have an immediate power of sale; with re- 
vpect to* the second, he proceeded thus-*^< Some of the ehiJdren were in* 
fants, and not capable of signing receipts. I must, therefore, infer that 
the testator meant to give to the trustees the power to sign receipts^ 
being an authority necessary for the execution of his declared purpose.'^ 
. The saine judgehas, in a rariety of subsequent cases, aoted on similar 
principles. Thus, in Wood v. Harman,(2:) a testator, by his wrll, had 
r *601 1 ^* ^^^^^^^^ ^^^ executors to convert \ali his real and per* 
1- ^ sonal estate into mohey, and lend the same upon good se* 

eurity.'' It was held — <^That the authority to lay out and invest the 
money was an authority to do all acts essential to that trust, and^ neces- 
sarily, therefore, to give sufficient discharges." So, in Lavender r. 
Stanton,(^) where the trustees were directed to sell, and to apply the 
purchase-money for the benefit of children during their minorities, the 
same judge held-^-^^That the power of giving a discharge to the pur- 
chaser was necessarily to be implied; because the children were incapa- 
ble of joining in the receipts, and the power of sale would otherwise be 
nugatory." So, in Breedon v. Breedon,(2:) the testator, after making 
certain provisions for his aged horses, proceeded thus:^-^^ l also give and 
bequeath td the aaid A and B the farm called Flowers, with permission 
for them to dispose of the said farm to my son G,or the next person in 
r *602 1 P^^^^^^^ ^^^ ^he manor of Pangbourn, if they think pro* 
I- ^ per to do so; but advise them to be very cautious and cir- 

cumspect in this matter, apd to make due provision fOr the fulfilment of 
the above condition respecting the aged horses by the purchaser of the 
said property; and in case my son, or the next person in possesion of 
the said manor, should not agree to purchase the same; and my said sons 
A and: B should wish to let the same fiarm^ they may do so, subject to 
the same restrictions; and, if the said farm should not be sold, I be- 
queath the same, after the decease of either of my said sons, to the survivor; 
and after the decease of both, to be sold by auction, and the purchase- 
nioney thereof to be equally shared between tbe children of the said A 
and B; and if tbey^ or neither of them, shall not have left any child or 
children, then to be shared equally between the daogbters of, &c.'* 
The testator's sons, A and B, entered into a contract with their brother, 
C, for the sale to him of the farm in question, subject to the condition 
as to keeping the aged horses; and the bill was filed by them for the 
specific performance of this contract. One cpiestien was« whether A and 
B could give a sufficient discharge for the purchase-money; and the 

(x) & Madd. 358. And we also Waraeford v. Thompson, 3 Ves. ^13, wfaera the «le 
was by exficators, in execution of a. power of sale, supposed to <be given by an obseor^y and 
ignorantly framed will ; and, notwithstanding the opinion of an eminent conveyancer, that it 
Would be very unsafe for a purchaser to rely on the power of safle, Lord Loughborou^ be- 
ing ** clearly of opinion that there was a power to sell,*' over-ruled the Master's report against 
the title, and ordered the contract to be performed. From the report, which is very concise, 
it does not appear whether any queslbn was made as to the power of the executors to give 
a good discharge for the" purchase-money.. It seems, indeed, to have been tacitly assumed, 
that, if it could be clearly collected from the will that a power of sale was given to the ex- 
ecutors, a power to give a valid receipt followed of course. 

(y) 6 Madd. 46. (z) 1 Rass. & Myl. 413. 



TITLES UNMABKETABLE nr BB8SSCT Or TBUST MONIES^ ETC. 367 

Matter af the Rolls heM they (xmld, sayinjB;^^' The words of the will 
import an absolute power of sale, if A and B so think fit^ to the persons 
described in the will; and, coi^s^quently, A and Bare capable of giving 
an effectual discharge for the purchase-money.'^ 

*In Barker t. The Duke of Deyon8htre;(a) a testator de^ p i^f^r^n n 
vised to A and B all his real and personal estate^ upon trust ^ -' 

to sell for such purposes as he should thereafter appoint; and he made 
them executors of his will. He then directed his debts to be paid by his 
executors, and, after giving certain specific legacies, devised the residue 
of his estate to his eldest son, if he attained twenty^one; if not, to which 
one of his sons should first attain that age^ The trustees agreed tb sell 
part of the estate to the Duke of Devonshire for the purpose of raising 
money to pay debts; who refused to complete, on the ground that the 
title was defective, alleging that the will did not give the trustees suf- 
ficient power to sell for payment of debt^, and did not provide that their 
receipt should be a sufficient discharge to a purchaser. The case seems^ 
by this report, to have been argued as if the only question was— Whe** 
ther the real estate was charged with the payment of the debts; godr if 
so, it was admitted that, as the devise was for the paylnent of debts 
generally, the trustees could make a good title. It was costended that 
the direction for payment of debts by the executors, showed that the in^ 
tention was to confine it to payment out of the persoo;E|l estate; but this 
is not the objection taken to the title, nor is it the ground on which the 
judgment turns. It seems clear enough that a power of sale, over^reach* 
ing both real and personal estate, was given to the executors and 
^devisees in trust; and equally clear, that the produce was to ^ «go4 i 
be applied in payment of debts; there was, therefore, un* ^ -' 

doubtedly, a trust for sale created for the payment of debts, and the only 
question was, whether it was necessarily incident to such a purpose, that 
the trustee shoMid have power to give a good discharge. The judgment 
is very concise. Sir William Grant merely aayin9**--><^In a latei^ case of the 
same kind,(&) t held that such a direction authorissed a sale for the payment 
of debts; and I continue of the same opinion. Consequently, a specific 
performance must be decreed*'' The ground of the jod^nent^ probably, 
was, that unless such an authority was implied, the whole purpose of the 
trust would have failed. 

Where the trust is to raisaso much money as the personal estate should 
be deficient in paying the debts, or debts and legaoies, a purchaser is not 
bound to* ascertain the deficiency, nor whether there be any deficiency; 
since he could not ascertain either of these facts without taking an account 
of the debts, a duty, which, it has been already seen, the Court will not 
impose upon a purchaser; nor without ascertaining also the amount of 
the personal estate, a matter which he has no right nor any authority to 
inquire into. Where, however, there is nota trust, but a mere power to 
trustees to sell for the purpose of raising so much money as the personal 
estate should be deficient for paying the debts, or debts and legacies, there, 
upon the principle *that a mere authority must be strictly ^ t^R(\K 1 
followed, the purc(haser is bound to ascertain-^First, that > ^ 

there is actually a deficiency, for otherwise the power does not arise at 

(a) 3 Mer. 810. 

(6) The case ailnded to does not appear to have been reported. 
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all; and — Secondly, the amount of that deficiency; for, beyond that the 
power of sale is good for nolhing(<r) — Thirdly, that the sale is not more 
extensive than thedefibiency, because such a sale would not be within 
the authority of the power. 

It has been seen that, when trusts are defined, the purchaser is bound 
to see them satisfied, or his purchase*money duly, applied in their satis- 
&ctioi); but that when the trusts are general, he is under no such obliga- 
tion. It may now be further stated, that even if the trusts be defined, yet, 
)f they be of such a nature as to require time and discretion in the fulfil- 
ment of them, as where the trust is to apply the money in the purchase 
of other estates, then the purchaser is not bound to see to the application 
of his money. Thus, -in Doran v. Wiltshire,(£/) the premises were settled 
on the plaintifis, successively, for life, remainder to their issue, with power 
for the plaintiffs to sell, with the consent of the trustees; the trustees to 
receive the purchase-money and to lay it out again in lands to the uses of the 
fiettlem^nt; and, till that was done, to invest it in government fund^. It 
was objected to the title, that there was no clause in the settlement d^clar- 
r *6bfi 1 ^"8 ^^^^ ^^® receipt of the trustees should be a good dis- 
•■ ■' charge; *upon which Xord Thurlow held — *<Tbat, as to the 

power which the trustees have of giving a discharge, it is true, that 
when land is to be sold, and a particular debt is to be paid with it, the 
purchaser is bound to see to the application of the purchase-money. But in 
cases where the application is to a payment of debts generally, or to a 
general laying out of the. money, he knew of no case which lays down, 
or any reasoning in any case which goes the length of saying, that a pur- 
chaser is so bound; and therefori^ he conceived that the receipt of the 
trustees would be a good discharge in this case.'^ 

And on this principle, perhaps^ is to be explained the practice of con- 
veyancers, where the trust is to sell and invest the produce upon trusts, 
not to impose on the purchaser tJie obligation of doing more than to see to 
the actual investment of the purchase-money and to take from the trustees 
a declaration of trusts; << it not beiilg possible,'' (to adopt the language 
of Mr. Booth in an jopinion on a quei^tion of this kind,) *< that the testator 
should expect from a purchaser any further degree of care and circum- 
spection, than during the time the transaction of the purchase-money was 
carrying on, and therefore the testator must be supposed to place his 
whole confidence in the trustees:" and tMs, he added, « was the settled 
practice; and he had often advised so much and no more to be done; and 
particularly in the case of the trusts under the Duchess of Marlborough's 
will."(€) 

r *607 1 *^^' ^^ ^^^ other hand, when the deed confers an im- 
^ ^ mediate power of sale for a purpose which cannot be imme- 

diately defined, as to pay debts which cannot be ascertained till a future 
and distant period, then the receipt of the trustee will be a good dis- 
charge. On this principle Sir W. Grant decided Balfour v. Welland.(/) 
The question larose upon a conveyance to trustees in trust to pay such 
creditors as should come in and execute the deed within eighteen months 
after its execution, unless under disability, in which case the same period 

(c) DikeT. EickB, Cro. Car. 386, and see, Culpepper ▼. Ashton, 2 Cb. Ca. 231, though 
the case did not eaU for an ezprais deciiion of the point. See also 2 Ch. Ca. 1 15. 

(d) 3 8wanit.699. (e) Caa. dt Op. 2 toL 114. 
(/) 16yef.l61. 
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was to be allowed after the disability ceased' It waa objected to tb? 
title on- behalf of a purchaser under this; trust, that the trustees could 
not give a good discharge for the purchase-money. Sir W« Grant, after 
laying down in substance the principle already stated, proceeds thus:-^. 
** It is impossible to conteiid that the trustees might not have, sold the 
whole property at . any time they thought fit after the execution of the 
deed; and yet H ooukl not be ascertained, until the end of eighteea 
months, who were the persons among whom the produce of the sale 
was to be distributed. If the sale might take place at a time when the 
diitribution could not possibly be made, it must have been intended that 
the trustees should, of themselves, be able to gite a discharge for the 
produce; for the money could not, be paid to any other person than the 
trustees. It is not material that the objects of the trust ^ ^g^^ % 
*may have beed actually ascertained before the sale. The ■: ^ 

deed must receive its construction as from the moment of its execution. 
According to the. frame of the deed, the- purchasers were or were not 
liable to see to the application of the money, and their liability cannot 
depend upon any subsequent event." 

Sir W. Grant seems also to have thought, from the , natdre of the 
transaction, that it was to be inferred that the creditors had placed their 
entire confidence in the trustees, and that they must have intended that 
the trustees should have the power of giving a good discharge* '< There 
is another ground upon which I think the purchaser must oc^eessarily be 
safe in paying the price to the trustees, in this particular case. No credi* 
tors have any interest in this trust, except those who shall have ex* 
ecuted the deed. It is evident, from the whole tenor of the deed, that 
they contemplated and intended that all the money to be produced by 
the sale of every part of the property should come i^ito the hands of 
the trustees; should be managed by them until distribution; should be 
placed out in their names; and should by them be ultimately distributed. 
Then the trustees were as much appointed by the creditors to receive 
the money, as by the debtor to sell the estate* How can thpse. creditors 
ever complain, that the money was paid to the very persons appointed 
by them to receive it? Itseems to me very clear, that the trustees were 
fully authorized to give a valid receipt for the purchase-money; and con- 
sequently this title is unexceptionable." 

^Where there is a convej'ance to A and B, upon trust to r- #<;rvA -i 
sell, with a direction that the receipts of A and B shall be a I- -^ 

sufficient discharge, there, on the principle that a trust cannot be im<» 
posed upon any one against his will, if A refuse to act, and actually re- 
nounce or disclaim, without having done any act under the trust, the 
receipt'of B alone will be. sufficient. Thus, in Adams v. TauntQnx(^) 
estates were devised to two trustees in trust to sell; and it was declared 
that their receipts should be a sufficient discharge to the purchasers. 
Shortly after the death of the testator, one of them, by de^ poll, re- 
citing, anoong other things, that he was desirous of renouncing the' trusts^ 
did thereby wholly and absolutely renounce and disclaim the estate so 
vested in him. The will was proved by tlie other trustee alone. On a 
suit for specific performance of a contract for sale of part of the estate, 
it was insisted that both the trustees ought to join, in the conveyance 

(S) 5 Madd. 436. 
2 a2 
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and receipt ior the purchAse-mqney. But Sir J. Leach, on examining 
the authorities, said — << It being now clearly settled, that a devise to A, 
B, and C, upon trust, is a good devise to such of the three as accept 
the trust,— i-it follows by necessary consequence, that, by the receipt of 
the trustees is to be intended the receipt of those who accept the trust,'' 
and accordingly decreed 'specific performance^ but without costs, pro- 
bably in consequence of the decision in the' case of Crewe v. Dicken^A) 
r *fil0 1 ^" ^hich, under ^similar circumstances, one of the trustees 
!> ^ being unwilling to act, instead of renouncing or disclaim- 

in'g, conveyed to his co-trustee, by lease and release. It was objected 
by a purchaser, that he ought to join, because the conveyance by lease 
and release implied that he had something to convey, which could only 
be by his having accepted the trust. A bill was filed by the other trus- 
tee for specific performance, upon which Lord Loughborough held^ the 
objection to be valid. "I do not feel," said his Lordship, "how it is 
possible to help the plaintifil If he had renounced, as in the case that 
has been put, he might dissent where no estate passes. The whold es- 
tate would have been in the plaintiff*, exactly as if the two other trustees 
had died in the life of the testator. He would have been the only per- 
son. But according to the way they have managed it, he has accepted 
the trust and <;Onveyed away the estate. That part of the trust that con- 
sists in the application of the money he could not convey away. The 
hazard probably is not great: but I do not know how to make the pur- 
chaser run the hazard. Taking the title with knowledge of the trust, 
he would be bound to see to the application of the money. I do not 
feel that I can make the purchaser pass over this objection." 

The same objection was taken, under simitar circumstances, in Niclo- 
son V.Wordsworth ;(t) but there, the bill being filed by the purchaser, 
r *611 1 ^^^ ^^' *'° possession, for specific performance, and for an 
I- ^ injunction to restrain the defendants from proceeding in 

their action of ejectment, Lord Eldon held> that, according to the frame 
of the record, the question raised by the objection could hot be decided. 
<< If," said his Lordship, << the suit had been instituted by the defend- 
ants against the plaintifi^ the Court must have decided the question, 
whether the defendantis could make a good title? But; is the form of 
the record such, that any judgment can now be pronounced? The plain- 
tiff has filed the bill for specific performance, himself insisting that his 
vendors cannot'make a good title. I can say only, that if he does not 
choose to take the title which they can give, he can have no decree. 
To raise the question properly on the record, the defendants should have 
been plaintiffs. The injunction must of necessity be dissolved, if the 
plaintiff will not accept the title of the defendants. Where, on a bill 
by a vendee for specific performance, it appears that the defendants can- 
not make a good title, there is no further question in the cause than who 
is to pay the costs. If the plaintifi insists that the title is not good, he 
cannot resist the ejectment of those who were previously in possession 
of the land. Rejecting the title, he must relinquish possession." 

His Lordship appears to have disapproved of the decision in Crewe v. 
Dicken, and to have thought, that. where the clear intention of a trustee 
was to disclaim the trust estate^ a conveyance by lel^e and release ought 

(A) 4 Vm. 97. (0 2 Swantt. 866. 
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to bavo that effect After adverting to *the authority for the ^ «6io i 
propo8ition9(Ar) < tha]L if an estate is conveyed to two per- ^ -' 

sons m trust) and one will not act as trustee, the estate vests in the 
other/ he proceeds thus: — << If, therefore, the party executes a simple 
instrument, and under his hand and seal declares that he disclaims, that 
is, dissents from being a trustee, the fact must be taken to be that he is 
no trustee; but in Crewe v. Dicken the difBculty occurred, that, instead - 
of doing this, the party conveyed his estate to the other trustees. Lord 
Loughborough bought that that was different from a mere disclaimer; 
because he could not execute a release without having assented to the 
conveyance to himself. In that case there were also specialties; the in- 
dividuals were particularly described, and the directions for the form of 
the receipt were such as to make it impossible that a proper receipt 
eould be given, unless the trustee who had disclaimed joined. If the 
essence of the act is disclaimer, and' if the point Were tes integral I 
should be inclined to say, that if the mere fact of disclaimer is to re- 
move all the difficulties, and vest the estate f h the other trustees, a party 
who releases, and thereby declares that he will not take as trustee, 
gives the best evidence that he will not take as trustee. The answer, that 
the release amounts to more than a disctaimer, is much morer technical 
than any reasoning that deserves to prevail in a Court of equity. If the 
contract were fnine,and I approved the bargain, I should abide by it; but 
that opinion will not assist the party." 

*0n the following day he again resumes the question, ^ ^' „ .. 
whether the release could be considered as a mere dis- ^ ^ 

claimer, adding-^-<<If so, then, on the authority of Lord Hale(/) and 
subsequent cases, though I do not understand the principle, I might have 
*held that the other two trustees could make a good title; but a release, 
referring to an interest which the releasor supposes he has in him, in- 
troduces the doubt in Crewe v. Dicken. A release is the instrument of 
a person who thinks he has something to part with; it is not a mere 
dissent or refusal to concur. I argued the case of Crewe v. Dicken on 
various grounds, and I recollect-that the words relative to the receipt 
were very special. The more one examines the distinction between 
disclaimer and release, the less one sees the worth of it My opinion 
is, that if a person, who is appointed co-trustee by any instrument, ex- 
ecutes no other act than a conveyance to his co-trustees, where the mean- 
ing and intent of that conveyance is disclaimer, the distinction is not 
sufficiently broad for the Court to act upon. What is the thing called 
i disclaimer? I have seed some prepared by the ablest conveyancers, in 
a form like this: — < I hereby declare that I have disagreed, and hereby 
disagree, &c., and hereby disclaim, &c.' What is the effect of that? 
That is sufficient. I can find no case which has decided, nor can I see 
any reason for decidinc;, that where the intent of the release is disclaim- 
er, the inference that the releasor has accepted the estate shall prevent 
the effect of it I *think there is no ease in which judg- p ^^g. . ^ 
ment has been pronounced on the distinction between a dis- *- -* 

clairaer and a release; and that, where the intention is disclaimer, there 
ought to be no distinction. I understand the operation of a release with 

(k) Smith T» Wheeler, Veot 12S ; 2 Keble, 772. 
(/) Smith ▼. Wheeler, Vent 128 ; 2 Keble, 772. 
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intent to difclaim; but it is difficult to know what that thibg called a dia- 
claimer is/' " < . 

Although it muat be admitted to be yery difficult to find any aabatan- 
tial difference between a disclaimer in the ordioary form, and a lease and 
release with intent to disclaim; and although it is sufficiently manifest 
that Lord Eldon thought the distinction too slepder to be acted upon, 
and very probaUe, that, had he been cgUed upon to decide the question 
in Nicloson v. Wordsworth, he would not have acted upon it; yet, in 
the present state of .the authcHfities, a title involving an objection on this 
ground must be eonsidered to be unmarketable^ 



It has frequently been thought, that where there is a hand to receive 
the money, the purchaser should in no case be obliged to see to theap- 
plication of it, — in other words, that where a power ot sale or invest- 
ment is given, a power to give a good discharge is necessarily incident 
to it. This appears to have been the opinion of Lord Kecyon, when 
Master of the RolIs;(m) it has been the opinion of many eminent law- 
yers since that time; and from a recent case of Hanson v. Beverley, 
f *615 1 ^^'^^ ^''1 ^® presently stated, ^as well as from the whole 
t 4 current of his decisions, it is manifestly the opinion of the 

present Master of the Rolls. This point, however, has never been so 
decided; and, thereforct every title involving this difficulty must be 
treated as being unmarketable^ 

In Hanson v. Beverley,(n) the estate in question being, in the mouth 
of September, 1823, subject to a mortgage for a term, to secure the sum 
of 3,000/., and the mortgagee being desirous to have it paid off, the 
mortgage was transferred to Wm^ Bradley, by an indenture of the 27th 
September,. 1823, in which Bradley was described as one of the trus- 
tees and executors of the last will and testament of Ed. Earl, late of the 
Island of Jamaica, Esq., deceased, as to the sum of 10,000/., bequeathed 
upon the trusts therein mentioned; and there was a covenant to pay the 
said sum of 3,000/., and interest, to Bradley, his executors, administra- 
tors, or assigns. In the month of April, 1826, this mortgage was paid 
off on the application of Bradley, who shortly after became insolvent, 
and the money, not having been re-invested was lost. The 3,000/. in 
question was part of the sum of 10,000/., which by Earl's will was given 
to four trustees, of whom Bradley was one, upon trust that they, or the 
survivors or survivor of them, should stand possessed of it upon trust, 
<< as soon as conveniently might be after his decease, to place the same 
in the public funds of Qreat Britain, or under other good aqd lawful se- 

r *616 1 ^^^^^^y* ^^^ *^^^ interest arising thereirona to be equally di- 
•■ .J vided yearly and every year between his said brother and 
sister, for and during the term of their natural lives; and at the death of 
one of them, the share of interest of him or her so dying to go to his 
said neice Elizabeth, wife of the said Bradley, for her own sole and 
separate use; and at the death of both his said brother and sister, he gave 
and bequeathed the said sum of 10,000^ to his said niece to hold the 
same to her, her heirs and assigns, for ever;, and he thereby directed that 
the shares pf interest of the said sum which might come to his sister 

(m) See 4 Vee. »». (n) fiolli» Ifarch 17, 1852, MS. 
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and nieeey should be for their own sole and separate use and uses, free 
from any control or interference of their present or any future husband 
or husbands, and that their separate receipts should be full and sufScient 
vouchers and complete discharges to his trustees for the payment of such 
interest, and also that.the release of his niece alone should be a sufficient 
discharge to his trustees for the said 10^000/., when she received that 
sum." At the time of the transfer to Bradley, and paying him off, the 
plaintiff was not aware of the contents of .thia will, nor of the fact that 
there were other trustees living. The will did not contain the usua^ pro- 
vision for change of the trust funds, nor a declaration that the trustees' 
recei{^ts should be a good discharge, and that a purchaser or mortgagee 
. should not be obliged to see to the application of the trust-money. Upon 
these circumstances, it was objected oft the behalf of the purchasers- 
first, that the 3,000/. having been once invested,^ *there was ^ ^^n i 
no authority to call it in till it became payabieto the cestui ^ ^ 

que trust; and, secondly, if there were, that a good title could not be 
made, without procuring a discharge from the cestui que trust of the 
8,000/» 

Upon the hearing of the cause, the present Master of the Rolls ex- 
pressed himaelf as follows: <^ In this case 1 think I cannot compel the 
purchaser to take this title; but if it were a question that had come be- 
fore me in another way, I should entertain very great doubts upon it. 
No case has been cited to me, nor any principle referred to, which satis- 
fies my mind that the trustee in question could not give a good and ef- 
fectual discharge as well in equity as at law; but I cannot compel the 
purchaser himself to be put to the charge of carrying a difficult point 
like this through every Court to which the case might be referred. It 
woulid be unjust to expose the purchaser to such an expense. My opinion 
is, that the true principle which governs cases of this kind is not as has been 
argued; but that the true principle is, that no person shall deal with trust- 
tnoney to the prejudice of the cestuis que trust. And we are therefore 
to inquire whether there has been any dealing here to the cestuis que 
trust? Was it to the prejudice, of ibe cestuis que trusty to give an ef- 
fectual security for this 3,000/. as trust money? Did the borrower do 
any act to the prejudice of the cestui^ que trust? Was it to the preju- 
dice of the cestuis que trust, to restore the 3,000/. to the hands of th^ 
lender? Is that prejudice? How, therefore, can it be fairly said that 
any act was done to the prejudice of *the cestuis que trust? ^ ^^t^ 1 
If thid point was nakedly before me between indifferent per- ^ ^ 

sons, I should hesitate very much before I would declarer that the party 
was guilty of a breach of trust; but considering I have no right to im- 
pose upon the purchaser the expense of going through the different ap- 
pellant Courts to which the question might have been carried, I must, I 
think, upon the authorities, decide that I cannot enforce this contract.'' 
The bill was accordingly dismissed with costs, which his Honour gave 
very reluctantly. , 

The same view of the subject seems to have been adopted by Sir W. 
Grant in Balfour v. Welland,(o) where after expressing his Opinion that 
the doctrine imposing on the purchaser the necessity of seeing to the ap- 
plication of the purchase-money had been carried further than any sound 

(o) 16 Vm. 151. 
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equitftUe priocipie would warrant, he adds:-^<* Where the act is a breach 
of duty ID tbetntfltee^ it is very fit that those who deal with him ahould 
be afieeted by an act tending to defeat the trust of which they have no- 
tice; but where the sale is made by the trustee in performance af his 
duty, it seems extraordinary that he should not be able to do what one 
should think incidental to the right exercise of his powers: that is^ to 
give a valid discharge for the purchas^money/' 

11. Where leaseholds are assigned upon trusty the obligation of the 
r ^619 1 P^^^B^^^ ^c ^^ ^^ due ^application of the purchase^ 
^ ^ money m no way dififers from the obhgatioo when the 8ul>- 

jeet matter of sole is real estate. When, however, leaseholds are sold by 
executors in that character, the situation of^a purchaser becomes alto^ 
gether different Leasiihoids in the hands of an executor are assets to be 
applied by him in a due course of administration; and however be- 
queathed, are liable in the first instance to the discharge of the general 
debts of the testator. He stands, therefore, exactly in the situation of a 
' grantee or devisee of real estate upon the trusts for the payment of debts 
generally; and, consequently, as a purchaser from the latter is not bound 
to see to the application of his money, so neither is a purchaser from the 
former. 

In addition to this general explanation of th0 principle, it will only 
be necessary to state concisely the result of the authorities; which cannot 
be done more dearly than in the language of Sir J. Leach, in the late 
case of Keane v. Robarts(;7)— ^ With a view to this cause, 1 have care- 
fully examined every authority upon this subject, and I think the result 
may be thus stated — Every person who acquires petvonal assets by a 
breach of trust or devastavit in the executor, is responsible to those who 
are entitled under the will, if he is a party to the breach of trust Gene- 
rally speaking, he does not become a party to the breach of trust, by 
r *620 1 ''^y^^S* ^^ receiving as a pledge for inoney advanced to the 
^ ^ ^executor at the time, any part of the personal assets, whe- 

ther specifically given by the will or otherwise, because this sale or pledge 
is held to be primd facie consistent with the duty of an executor. Gene- 
rally speaking, he does become a party to the breach of trust by buying or 
receiving in pledge any part of the personal assets, not for money ad- 
vanced at the time, but in satisfaction of his private debt, because this 
sale or pledge is, ^ritnd faciei inconsistent with the duty of an executor. 

<< I preface both these propositions with the term < generally speaking,' 
because they both seem to admit of exceptions. Thus a sale or pledge 
for the private debt of the executor has been supported, under special 
circumstances, in Lord Hardwicke's two cases of Nugent v. Gifford, and 
Mead v. Orrery>(g) though not entirely to the satisfaction of every suc- 
ceeding Judge; and Lord Eldon seems to consider the case of M^Leod 
V. Drummond,(r) as an exception to the proposition. It was upon the 
principles of these propositions, that Sir William Grant proceeded in 
the case of M^Leod v. Drummond; he there supported the pledge of the 

(p)4Midd.S57. 

(9) Nogeat V* Gifford, .1 Aik. SSS i 8, C, 3 Ves. len. 3S9 ; Maui ▼. Tin Etrl of Oneiy, 
3 AUl 357. For a more copioai statement of the )a4gment9 in theie two caaefl, eee a note 
of them, and also of another case of Langley ▼. Earl of Oxford, (a Tery imperfect statement 
of which is given in Amb. 17,) in the Appendix, (C,) (D,) (E,}where they are giYea from 
Mr* Forrester*s M8S. 

(r) 14 V^ 358 ; on appeal, 17 Yes. 173. 
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testator's bond^, because they were ^deposited in respect of ^ ^^^i -i 
advanced made at the time, la the same ease of JM^Leed r* ^ •' 

Brummond, Lord Bldon, on an appeal, admitted these principle; but, as 
I biBTe already observed, he seemed to consider the etreumsfnaees of that 
case as forming anexception to the general rule. The advances, though 
made at the. time, were made to two executMra, who were partners, as 
army agents, «nd were made to them in the course of their business of 
army agents, and necessarily, therefore, foi: their private purposes; and 
he inclined to think, thai the bankers were, for that reason, as much par* 
ties to the breach of trust, as if they had applied the money to pay the 
private debt of the exeeutorsy I cannot but lean strongly to Lord £]• 
don's view of that casei'-^If a party dealing with an. executor for the 
personal assets, pays his money to the executor, so that it may be applied 
to the purpose of the will, he is not responsible for the executor's mis- 
applipation of it; but if, in dealing with the ^executor, be does in truth ' 
pay his money for the private purposes of the executor, he is equally a 
party to the brealch of trust, wheUier he applies his money to the private 
debt of the executor, or to the private trade of the executor*" 

(6) Title unmarketable in respect of the Vendar^e Inability to de- 
liver to the Purchaser the proper Muniments of his Title. 

# ■ 

, A purchaser, in the absence of express agreement, is entitled to have 
the title-deeds, or a legal covenanit for the production of them; if this 
right be not ^complied with, he cannot be compelled to ac* j.^ n^^^ ^ 
cept the estate. L * J 

Ir) the cases where no covenant for th^ production. of d^eeds.can be ob* 
tained, or where a covenant is ineffectual, it was formerly suppojied that 
persona interested in them might obtain their production* by the assist- 
ance of a Court of equity; but since the decision in Barclay, v, Raine,(^) 
the existence of such a right is questionable. If it exist, the title is still 
unmarketable^ without a covenant which can be eniorced at law by the 
purchaser, (^} 

it is not a good . objection to a title^ that the vendor cannot produce 
deeds referred to by recital in deeds more than sixty years old, where 
the loss of the deeds recited throws no reasonable doubt on the title 
of the vendor. This was decided in Prosser y, Watts.(t^) In this ease, 
a conveyance, dated in 1753, and under which there bad ever aince been 
undisputed possession, recited certain prior deeds as matter of title. 
The vendor had not in bis possession or power these deeds, or any copies 
of them^and was unable to give any evidence as to what had become of 
them. The purchaser objected, that these recitals afieeted him with coo* 
structive notice of the contents of the deeds in question, and that he 
could not safely complete, without Seeing that they confirmed the title. 
Sir J. Leach overruled the objection. <* There is»" *8aid ^ ^^g^g -. 
his Honour, <« no dispute that the recital of a deed is con* ^ ^ 

structiye notice of its contents; but to say that a purchaser is not to com* 
plete his contract, unless he has the actual inspection of every deed of 
which h^ has constructive notice by recital^ would lead to a practical in* 

(«) I Sim. & Sttu 449. 

{t) Second Rep. of the Real Property CommittionerB, p. 16. 

(u)6Madd. p.58. 
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conveniencey whieh would be manifestly absurd. In somefaniilies title 
deeds are preserved for centuries; and if the earliest of those deeds re* 
cites a former instrument made five hundred years since^ but'now exist- 
ing, it would be absurd to say that a conU*act is not to be enforced against 
a purchaser, because the deed cannot be produced* There must of ne* 
eessity, therefore, be some practical limit to the operation of this objec- 
tion; and the true inquiry seems to be,^in every case, whether the absence 
of the deed recited throws any reasonable doubt oo the title of the ven- 
dor. Primd facie, it is to be presumed that the purchaser in the ancient 
conveyance had actual inspection of every deed recited, and was satisfied 
with their contents; and further, it is to be observed, that it is not pro- 
bable that a vendor would recite deeds which afibrded evidence against 
his title. When there is no circumstance to repel the effect of these 
general presumptions, and when the title under the conveyance which 
contains the recital is fortified by sixty years' undisputed possession, I 
think- it a good practical rule to hold, that the loss of a deed recited 
throws no reasonable doubt upon the title of the vendor, and that the 
purchaser must complete his purchase.'^ 

r *624 1 ^^ ^ vendor, having lost his title dee^s, agree to *give the 
1^ •' purchaser a real security within a given period, if the deeds 

were not found, equity will enforce the agreement. Thus, in Walker 
V. Barnes, (t;) the vendor having entered into an agreement^ of this nature, 
and a considerable period having elapsed after the stipulated time, with- 
out any thing being done by the vendor under this agreement, the pur- 
chaser filed his bill, praying that the vendor might be decreed to perform 
the agreement and deliver up the title deeds, or, if they could not be 
found, then that he might be decreed to give a full and sufficient indemnity, 
charged upon his real estates, until the ^ame'could be found. The de- 
fendant admitted the allegations of the bill, — -stated his endeavours to 
recover the deeds, — his readiness to give a full and complete indemnity, 
but his inability to give a real security, he not being seised of sufficient 
freehold estates for that purpose; and insisted, that personal estate of 
equal value ought to be received; but it was held, that << if a man agree 
to give a real security for a demand, he may be obliged specifically to 
perform his contract, though he has no real estate, because he may pro- 
cure it. It might be difierent where he agrees to give a security on a 
particular estate of which he is not the owner^ because he may be unable 
to procure that very estate; but where, as in this case, he agrees' to give a 
real security generally, he has all the world before him, and must there- 
r *625 1 ^^^^ purchase an estate^ to enable him to ^perform his agree- 
L -■ ment In the common case of a husband, on marriage, co- 

venanting to sefttle a real estate of a particular value, on his wife and the 
issue of the marriage, if the husband has no: real estate to Settle, he is 
compellable to procure one.*' 

If, after the contract for the sale of an estate, and before the title has 
been accepted^ the title deeds be destroyed by fire, specific performance 
will not be decreed, unless the vendor can furnish the purchaser with 
the nieans of showing what were the contents of the deeds destroyed, and 
of proving that such deeds were duly executed and delivered; and it 
seems, that for this purpose the abstracts, although they have been com- 

(v) 3 Maild. 247. 
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pared with the dee^ bjr the purehaser^s aoliciCor, are no^eyidence of 
their cootetita. In the late ease of Bryant v. Bu8ky(t£^) aome of the ma* 
terial title deeds having been destroyed by an accidental fire in the office 
of the piaiottff'a solicitor^ after the abstracts had been deliTered, and 
eoinpared with the originals by the purchaser's solicitor, but before the 
title was approved, the Court would not compel the purdiaser to com- 
plete. << Every vendor,^' said Sir J. Copley, M. R., " must necessarily 
he. bound to furnish the puretmser with the means of asserting his title, 
and defending hia possession. The title deeds are the ordinary and 
primary means for that purpose. If the primary means do not exist, 
there may be secondary means to the same end. There may be. means 
of proving what were the contents *of the deeds, and that the ^ ^g^g -i 
deedsweredulyexecuted and delivered. Assuming thattheab. ^ J 

stracts here duly and fully prc^ved the contents of the deeds, yet it remains 
to be proved that such deeds were duly executed and delivered; and the 
vendor must furnish the purchaser with the meaqs of such proof. And, it 
being admitted that no such proof can be furnished, the purchaser is 
entitled to be discharged. With respect to the alleged specialty in this 
case — that the defendant's solicitor, having before the fire examined the 
deeds, for the purpose of comparing them with the abstracts, had the op- 
portunity to learn who were the attesting witnesses, and that the de* 
fendant must sustain the inconvenience bf his negligence in that reiq>ect, 
—it is to be observed, that the purpose of the examination, of the deeds 
by the defendant's solicitor was merely to ascertain Whether the contents 
of the deeds corresponded with the* statement in the abstract, and not to 
learn how the deeds were to be proved by secondary evidence, in case 
they should be destroyed; which event could not, at that time, be in the 
contemplation of any party: and, therefore, it cannot be imputed to him 
as culpable negligence, that he did not inform himself of the names of 
the attesting witnesses." The bill was, therefore, dismissed with costs. 
It IS a good objection to a title, that it was derived from a person who 
entered as heir under the impression that his ancestor's will was void; 
and notwithstanding there may be the best reason for believing, that the 
will was void, and has been lost, yet *a purchaser will not ^ *qoj i 
be compelled to complete, without production of the will, or ^ -'r 

evidence of its contents. In Stevens v. Guppy,(ar) the bill was filed by 
the vendor for performance of a contract of sate of lands, part of which 
was copyhold, which he had purchased from one A. It was aliped by 
the purchaser, that the father of A had devised this copyhold by will, and 
that his will ought to be produced. On the inquiry under the reference 
to the Master, A made an affidavit, stating among other things — ^< That 
he inherited the property in question from his father, together with other 
copyhold premises held of the same manor, and was duly admitted in* 
Court to the same, as tenant to the said lord of the manor: That his 
father had made and signed some paper as iand for a will, which was pre- 
pared and written by one Isaac Smith, a yeni/er97uiA;er, then deceased: 
That he took the paper in question to the steward of the manor, who told 
him < that it was not worth a d — n,' and that he was entitled, as heir-at- 
law, to all the copyholds his father died possessed of: It was also admit- 
ted by the deponent, that he had suffered his Sister to occupy part of the 

(w) 4 Ruit. 1. ^ («) a SnpL & Bin. 6S9. 

Mat, 1838.— 2 B 
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oopjrholds foriier lifet agreetUj^ aa fao belitired^ to tht iotention of the 
deponent's father, but the had nevejp raoeived my part of the renta of the 
copyholds coihpriaed in the contract of sale:. He waa uaaUe te< set Ibrth 
{he contents of the will, sever having sees it aince he took it ta the 
r *628 1 ^^^^' where hel^t *it aa being of ho use; and. the will wis 
1* •I never proved in any Court whatever. '^ 

' It waa arguedy that notwithstanding this affidavit^ the will ADight ailberw 
warda beprodueed, op proper evideiioe gilveo of ita contents^ and the 
opinion of the steward be shown to be erroneous; and the Viee-Ohan* 
eellor held, acoondingly, that a purchaser could not be compelled to take 
the title without full proof of the contents of the will. 

The recent eaae of Minchin v« Nance,(y) which underwent great con- 
sideration, throws still more open the rule as to the purchaser's right to 
have aH die deeds for a period of sixty years* The n^aterial faets of the 
ease nuiy be ahortly atated thus-^Hthe suit was for the specific performance 
of a contract for the ssle of an estate. In 1721, the estate in question 
was devised to Joseph Eaihes, subject to a mortgage. created by the de-> 
vrisor4 The tijne of the devisor's death did us^i appear; but, in 1744, 
Joseph Eames joined in an assignment of the mortgage; in 1753, he 
jiaid o£f part of the mortgage money,, and in 1775, he paid the remainder 
of it Joseph Eajnes died in 17€d, leaving John, his eUest son, and two 
oth^ sons, Joseph and Hugh. By a deed, dated in 1775, made between 
John, the eldest son, of the first part, Joseph and Hugh of the sec6nd 
part, and a trustee lor John of the third part Joseph and Hugh conveyed 
all that interest in the estate, which they derived under the will of their 
r *629 1 ^^^^^* Joseph Eames, for the benefiit of John *and his hein^ 
i -^ in consideration of the sum of 



576/., paid to them by John, 
in July 1775, Immediately after this conveyance to him, John mort- 
gaged the estate to S. Saunders, for securing the sum of 000/., then ad^ 
▼anced by her; and in 1781, he sold his equity of redemption to one 
Bradley, and, thereupon, John and the mortgagee pined in conveying 
the estate to Bradley. In 1798, Bradley said the estate to Croft, and, 
in ld07, Croft sold the estate to the person under whom the plaintiff 
claimed. 

The will could not be produced, nor any evidence given of its contents^ 
besides the deed of 1775, in which the sons of Joseph Eames w«9*e de* 
scribed as devisees, not saying devisees in fee or in tail, or what other 
intereat tbey took in the estate. On the refecenee to the Master, it was 
objected on the part of the purchaser, that under this will the sons of 
Joseph Eames might not take sueh interest 9s would enable them to veat 
the tee-simple in John^ and that there might be now existing tenants in 
tail, or otherwise, eacpectant on the expiration of life estates, who were 
entitled to the estate; and that for this reason, aa well as on the general 
practice ofthe profession, that a purchaser is entitled to have all the mu- 
niments of title for a period of sixty years at least, they ought not in the 
absence of the will,- or of satisfactory evidence of ils contents, to be coaa«- 
polled to complete, the title being in fact only a fifty-six years' title, 
r *6So 1 ^^ Master took the same view of the question, *and re- 
L ^ -I potted againat the title* To thin report exeeptioos were taken 
OB behalf of the vendor* The poiat was. argued at great length* 

(sr) IMls, shtiogs altsr Trio. Tenn, ISll. 
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Sir J* Leaoh, in givhig JUdgtfiMt^ mid— ^ Thft oli^tioti ww, tHut th« 
will of Joseph Eaoies was not produetd^ nor aiijr evi^tice given of itt 
jCORtents, other than the deed of 1775, It mast ^ admitted> the rule if> 
that unless the title be fertiliied by pesnessieti for siacty years, a purehaser 
cannot be eompelied to take it Here> it is true, fifty-six years only have 
elapsed dinee the eotiveyante of 1775; but, if the fact be» as the deed of 
1775 imports, that the abeeiute intereA passed by the will of Joseph 
Eames to his three sons, who were parties to that deed, then the poS6es^ 
sion greatly exceeded Ihe term of sixty years. Whether this was so or 
not cannot be directly known, the will not being produced. There is 
an absence of direct proof of the fact, other than the deed of 1775. The 
question is^ whether there be reasonable presumptive evidence of this 
iact; for it is now too late to say that such a fact is not to be established 
on reasonable presumptive evidence, and that the mere loss of a deed or 
will is necessarily a valid objection to the title, {n this case the very 
existence of the deed is some evidence of the will; the subsequent niort* 
gage for 600/., which was immediately made by John, is a strong fact to 
show that the will, if produced, would not disclose any defect; for, it 
shows that the mortgagee who advanced it, was satisfied with the title; 
and this being *soQn after the death of Joseph, the devisor, ^ ^^g^. ^ 
it is reasonable to believe there must have existed means of ^ ^ 

ascertaining the actual state of the case, either by the actual produc- 
tion of the will, or by evidence of its contents, which was satisfactory*^ 
The subsequent sales of the estate, in ItSl, 1798, and 1307, are also 
strong circumstances in support of the presumption in favour of the 
title. 

Since 17S1, the possession has been adverse to any latent estate tail, and 
this is another strong circumstance in favour of the title. For the sake 
of argument, let it be admitted, that the will has been suppressed because 
it did not justify the coaveyanice of 1775. Would not the same motive 
which led to its suppression have led also to itd destruction? and is there 
the least probability that the will can ever be produced to the prejudice 
of the purchaser, or that, at this distance of time, any satisfactory evi- 
dence can be given of its contents against that deed? Upon the whole, 
I am of opinion, that, if I were now sitting before a jury, it would be my 
plain duty to state to them that this case offered that presumption of a 
good title, which, in some cases, is called fair and reasonable^ and in 
others a moral certainty; and no verdict would satisfy me which did not 
confirm the title./' And accordingly his Honour allowed the exception. 

From this decision there was an appeal to the Lord Chancellor; when 
the point was again, very elaborately argued, and the decision of the 
Master pf the Rolls affirmed on the particular circumstances ^ ^mo 1 
*of the case: Lord Brougham saying — that he found it no- ■- -^ 

where laid down, either in the statute, or common law, that a purchaser 
must h(3ce8sarily have a clear sixty years' title^ and that his decipion A 
this case could not form a precedent. 

(7) ^s to the Public Records^ fyc.yto which Recourse might he hadfqr. 
Evidence in reference to Questions of ancient Oumership, Boundary, 
Tenure, Pedigree, 4^e. 

f 
• ' ■ * ■*» 

Under this head it was intended to have gone iiHH tome detail (tti this 
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sufaJQcty— ra yery iiii|iortant one, as respeoU many of the moat diflBcult 
questiona that arise in the investigation of title. These pag^a, however, 
having extended to a leogth much beyond what was originally intended, 
a sufficient space for the discussion of this important subject could not 
conveniently be allotted here. The omission ia the less important, aa, 
for very much ot the information which can be had on this subject, Mr. 
Cooper's valuable work on the Public Records of Great Britain may be 
very usefully consulted. 

Section II. 

How far the Purchaser's Right to a marketable Title may he qualified 

by Contract. 

The right to a good title is a r](i;ht not growing out of the agreement 
between the parties, but given by law; the purchaser is entitled to insist 
r *AS^ 1 ^" having a good title, not because it is stipulated for by the 
^ ^ *contract, but because it necessarily results by legal implica- 

tion from the nature of the transaction. Hence, if a purchaser^ having 
notice that there is a defect of title, goes on with the agreement, he waives 
the objection. Whether, in such a case, he has or hds not waived his 
right to a good title is simply a question of notice, and the only inquiry 
is, whether he had or had not notice of the defect, and whether he pro- 
ceeded in the negotiatibn after notice, without reserving to himself a 
right to insist on this objection, notwithstanding his so proceeding. 

Owing to the great difficulty, which the modern decisions in equity' 
and the strict practice of conveyancing have thrown in the way of mak- 
ing out a marketable title, it has become a very usual practice to have 
the title exaniined previously to offering the estate for sale, with a view 
to exclude the purchaser, by the conditions, from making objections 
which the vendor could not remove at all, or could not remove without 
going to an expense which he does not choose to ijiicur. 

Hence has originated the practice of selling with special conditions of 
sale,(z) by means of which the purchaser is prevented from harrassing 
the vendor with objections, which are frequently made rather with a view 
to annoy, and obtain a reduction of the purchase-money, than from any 
conviction that the security of the title could be affected by them, 
r *I5^ 1 Some doubt was felt at first by the profession, * whether 
I- ^ equity could not relieve against conditions of sale framed 

with a viet^ to exclude the purchaser u^om a complete investigation of 
the title; especially if they went so far as virtually to exclude him from 
all inquiry, and impose on him the obligation of paying his money for 
an estate to which the vendor had no title. Their validity even to this 
qg^ent, is now clearly established both at law and in equity. 

In Wilmot v. Wilkin'son,(a) it appeared, that, by a memorandum bear- 
ing date the 12th July, 1S24, A and B, with the consent of the plaintiff, 
(with whom they had previously entered into a similar agreement) 
^ agreed to sell to the defendant the i^ext presentation to the living of P 

{%) Tat an ampla coHaetkm of fonns propar for this poipoM, ses Byth«wood and Jannan V 
Free, in Con^. 7 toI. $63. 
(b) a Bam and Cim. i06. 
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which they had purchased of Lord Otfdrd for 7,500/., to be paid for at 
Michaelmas next, on having such title o^ they have received from Lord 
Oxford and Lord Harley, and their trustee, M." The agreement con^ 
tained some special provisions as to the mode of paying 7000/., part of 
the purchase-money; but 500/.^ the residue, was to be paid absolutely to 
the plaintiff, with A and B's consent An abstract of the title was de<- 
lirered, but none of the originals produced except the conveyance from 
Lord Oxford, Lord Harley and the trusts to A and B; Inspection of 
the other deeds was required from the solicitor of A and B, with which 
be did not comply, declaring it was not in his power to do to. ' On an 
action to recover the 500/., no conveyance *baving been p «.^« ^ 
tendered, one question was^ whether, under th^ terms of the >- J 

agreement, the vendors were under an obligation to show a marketable 
title. With reference to this point, Lord Tenferden thua expressed him* 
fleif«-^M It is contended that the defendants did not exhibit a good titlO) 
and did not tender any conveyance. If they did all that their contract 
required, and more was demanded^ that exonerated them from the ne» 
eessity>of taking any further steps. Now I knew not what language a 
man is to use^ who intends to sell such a title as be has, and nothing 
more, if the words of the agreement in question will not limit his uin 
dertaking* If a purchaser unwisely bargains to pay for such a title aa 
another has, it is his own fault if his money is placed in hazard by the 
insufficiency of the title.'^ 

So, in Freme v. Wright^(&) which was a suit for the specificperform- 
ance of a contract for sale under the following circumstances: — ^The estate 
bad been previously offered for sale, and the purchaser objecting to the 
title, and it appearing defective, he was relieved from his purchase. The 
estate was again put up to sale, and the particulars contained (among 
others) the following condition— << The purchaser shall have an ^assign* 
ment of the bankrupt's interest to one moiety of the estate under stuck 
iiile as he lately held the same; an abstract of which may be seen at 
Messrs. Tomiinsons & Co.'s, Copthall Court; *but the title . ^^et -i 
deeds and leases are to remain in the possession of the pro* ^ -■ 

prietor of the other half share.'' The estate was sold for 550/. to the 
defendant, who refused to complete for want of a good title^ and brought 
his action to recover his deposit and expenses, but waa restrained, by 
iiijunctian, till the hearing of the cause, upon the plaintiff's paying the- 
amount of the>deposit into Court Sir John Leach held,, that <^ every 
person who proposes an estate for sale, without .qualification, asserts in 
fact that it is his to sell, and, consequently, that he has a good title; but a 
vendor, if he think fit, may stipulate for the sale of an estate with such 
title only as he happens to have.^ And the question is, whether these 
particulars of sale import that the vendors asserted a good title to the 
estate, or meant only to aell such title aa the t>ankrupt had? The 4th 
condition of sale clearly shows, that they only meant to sell such title a^ 
the bankrupt had; and states that the abstract of title was to be seen, so 
as to enable any person who wished to bid, to inform himself of the title 
he would acquire." It had been suggested in argument that the 4th con- 
dition was not circulated before the sale, and that it was only then made 
generally known by the auctioneer; so that the bidders bad no opportu- 

\{byi IMd. 364. 
2b2 
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nity of inspecting the abstract. The Vice-Chaneellor observed, that <<this 
^as not very pitobable;'' but offered the defendant an inquiry as to that 
fact) if he wished one. No inquiry was pressed for: and specific per* 
formance was decreed, with a reference to the Master, to inquire and 
r *fi')7 1 ^^^^^ under what title the bankrupt held *possession; and the 
1- ^ Master was to settle a conveyance according to such title, 

with a reservation of further directions and costs. 

It fs clearly j therefore, established that a contract for the sale of such 
title as the vendor has, will be supported both at law and in equity; a 
state of the law alike convenient in practice, and conformable to the 
niaxim, that a party entering into a contract with his eyes open shall be 
bound by the terms of it, when clear and unequivocal, however preju- 
dicial they may be in the result; it plainly being no part of the business 
either of law or equity to rectify contracts which have been fairly en* 
tered into, however improvident they may turn out. On the other hand, 
unless the vendor were allowed to qualify the purchaser's right to a mar- 
ketable title, a vast portion of the real property of the country would be 
unsaleable, or, at all events, the owner of real estate could only enter 
into a contract for the sale of it, with the certain prospect of a long, 
wearisome, and expensive investigation, which, ia many cases, would 
terminate either in the estate being flung back on his hands with all the 
discredit and annoyance of a blemished title, or in his being compelled 
to enter into terms alike unfair, unjust, and oppressive. 

Agreements of this sort, however, being in derogation of. what may 
be called the common law right of the purchaser to have a clear title, 
must be expressed in plain unequivocal language, so that it may be cer* 

r *638 1 ^'^^^ ^^^^ ^^^ purchaser could not be under *any mistake as 
^ ^ to the title, he was contracting for. Hence, if the language 

be ambiguous, the purchaser will not be precluded from his right to 
investigate the title. Thus, in Dick v. Donaid,(c) a case from Scotland, 
in whi6h, by the articles of roup, the vendor contracted to execute and 
deliver a valid irredeemable disposition of the property, and to deliver 
to the purchaser certain specified instruments, adding, «< which are all 
the title deeds of the property in his (the seller's) custody;" it was held 
that the title was not thereby restricted to these instruments. Lord £U 
don observing — << That he had liever heard, that, because the seller pro- 
vides that he will give to the purchaser only certain specified deeds, the 
purchaser muAt take a bad title, or such title as appears upon the 
deeds." . 

On the same principle, when the agreement merely states that the 
purchaser shall not require a title beyond a given period, or shall only 
be at liberty to require such and such evidence of certain facts, this does 
not preclude him from showing, if he can, a defect of title previous to 
such specified period, or that the fact in question has no existence, and 
on sucn grounds rejecting the specific performance of the contract. It 
has been treated as doubtful, '< whether stich a condition would protect 
the vendor from liability in regard to a delect known to him."(c{) 

r *ft<iQ 1 '^^^^^ ^^ ^^^ ^ shadow of pretence for such a doubt *The 
L - *^ J plain meaning of such a condition is, that the vendor has no 
other evidence, not that he is in possession of evidence which would 

(c) 1 Bligh, N. 8. 656. (4) Jtnnaa'i Prec. in Coat. 7 toI. 86 1. 
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show ttidt he has no title. To conceal an imperfection under which a 
purchaser might be evicted, is an act of fraud; to suppose that eauity 
would give such a construction to the condition in question as would ex- 
dude the purchaser from relief, would be to turn a Court of equity into 
a Court of fraud; to give to the condition in question any such effect, 
would be to contravene the grand leading principle of Courts of equity, 
the prevention of fraud. To adopt a quaint and somewhat peculiar ex- 
pression of Sir Edward Sugden, " fraud in a Court of equity vitiates 
every thing, and turns it to a colour, •* which probably was meant by 
this learned lawyer for a liberal translation of the in tenuem evanuit 
auram of the Mantuan bard. 

Accorijing to the principles of our Courts of equity, a purchaser, a1« 
though objecting to complete, on the ground of an objection to title, 
raised by himself, and which, apparently, the vendor has no means of 
remedying, has, nevertheless, a right, in a suit for specific performance, 
whether instituted by himself or the vendor, to have the title thoroughly 
investigated before he abandons the contract; thus, in Knatchbutl v. 
6rueber,{e) it being objected, that the title to a small part of the estate 
called Cold Nash was bad, unless certain inquiries should be 'satisfac- 
torily answered; and the agent for the vendor ^having ^ *64a n 
failed in obviating these objections, wrote to the purchaser's *■ ^ 

agent, stating, that he was unable to throw any light upon the title; a 
consultation was afterwards had between Mr. Butler and Mr. Cooke, 
who were decidedly of opinion, that " the title to Cole Nash was irreme- 
diably bad, or at least, that it was absolutely bad, unless further in- 
quiries should be made, and the result of those inquiries should turn out 
favourable.'' Upon this*, one of the plaintiffs caused a letter to be writ- 
ten tathe defendant, stating the result of this consultation, and then pro- 
ceeding thus — << The patties think it would be extremely imprudent, 
as well as an useless loss of time, to institute any further inquiry, and 
propose, with a view to the speedy completion of the purchase, that 
they either indenmify you, or take Cole Nash back at a fair valuation, 
or relieve you altogether from the purchase." And it ends with re- 
commending <<an amicable arrangement between the parties," as <<the 
only course that can be adopted without having recourse to litigation, 
which the proprietors are equally anltious with yourself to avoid." This 
letter, which Lord Eldon, in giving judgment on the appeal, charac- 
terized as an "extremely proper letter," (/) does, undoubtedly, appear 
to offer a series of very reasonable alternatives, such as, under the cir- 
cumstances, might have been thought sufficient to preclude the purchaser 
from further inquiry. But so clearly is this right of the ^ ^^ai i 
'purchaser regarded in a Court of equity, that Lord Eldon, ^ •' 

although evidently entertaining a strong feeling that the conduct of tho 
purchaser was somewhat harsh, held, that notwithstanding this reasona- 
ble proposal, he was entitled to have the inquiries which had been sug- 
gested in the abstract completed. <^Here, then," said his Lordship, 
•< are three alternatives-^but, whatever may be my opinion as an indi- 
vidual, I am bound, as » a judge, to say, that, where a man makes a pur- 
chase of an estate, to which the vendor represents that he has a good 
title, in saeha ease the purchaser has a right to insist that the question, 

(e)3Mer«187. (/)8Mer. 137. 
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whether he hive or hare not a good title, 9hall be aifted to the bottom^ 
before he can be called upon to adopt either alternative^ and before the 
vendor can be let off from his original contract Accordingly, the de* 
fendant hatl a right to say, if he chose— ^< I will have these inquiries 
made, before I determine to take the property- at all, or in the qualified 
modein which you now propose that I shall take it/ '^ 

To preclude the purchaser from the exercise of this right, a condition 
is sometimes inserted in particulars of sale, that if a good title cannot 
be made, the contract shall be void. It appears at one time to have been 
thought doubtful whether, on such a condition, the contract was to be 
absolutely void if a title could not be made, or whether it left the pur- 
chaser at liberty to accept the title if he pleased. The latter view of 
r ♦642 1 ^h^ft*^®'^*^'^ was strongly contended *for in Roberts v. Wy« 
t -I att,(^) where the point incidentally arose. That was aun 

action by a purchaser to recover the abstract of title, which, pending the 
completion of the contract, had been returned to the vendor; the de« 
fence was, that, the vendor not being able to make a good title, the con-' 
tract was void; and that depended on the effect to be given to a condi« 
tion expressed as follows: — ^'^ That if the vendors could not deduce a 
good and marketable title, such as the purchaser or his counsel should 
approve, or if the purchaser should not pay the purchase-money on the 
appointed day, the agreement should be utterly void, it being the inten- 
tion of the parties that no action or suit in equity should be brought 
against them.'' Lord C. J. Mansfield said— -^ The meaning is, that, if 
the seller cannot make a good title by the time mentioned, the contract 
shall be void <Z8 against Aifn, and the purchaser has a right to be off his 
bargain. So, i contrhj if the plaintiff does not pay the money, the de- 
fendant may avoid the contract: but the purchaser cannot say — < 1 am 
not ready with my money, therefore, I will av^id the contract;' nor can 
the seller say, < my title is not good, ther0fore I shall be off.' " 

This does not seem to be an unreasonable construction of the agree- 
ment; while the other way of looking at it enables the vendor, if after- 
wards desirous of being off, to avoid a contract fairly entered into, by 
simply refusing to produce his title: on the other hand, it must be ad- 
r *fi43 1 ^^^^^^^ ^^^^ ^^^ purchaser,, ♦knowingly entering into a eon- 
t J tract upon these terms can hardly be entitled to complain if 

the vendor should afterwards make an unfair use of it, since it is a 
weapon of annoyance he could not have used without the purchaser's 
consent Be this as it may, it seems now to be settled, that such a eoa<^ 
tract shall be held to be actually void so as to exclude the jurisdietioir of 
equity, if the title should, on investigation, prove to be defective, it 
having been decided in the late case of Williams v. iBdward8,(A) that a 
purchaser has no right to elect to take a title where the contract stipu- 
lates, < that it shall be void if the purchaser's eounsel be of opieion that 
a good title cannot be made to the estate.' In that C9se the d^eodant, 
the surviving assignee of a bankrupt, had entered into articles for sale 
to the defendant of certain real estates, late the property of the bank-- 
rupt The articles contained, among other things, the following term—* 
<< If the counsel of the said J. F. Williams (the purchaser) shall be of 
opinion, that a marketable title cannot be made by the tintie . hereby ap- 

(jg) % twxkU Vll. (A) » Sim. 78. 
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pointed for the completion of the said purchase, this agreement shall be 
void and delivered up to be cancelled/' On investigation, it was found 
that the vendor could make out a good title to the fee simple of two- 
thirds only of the freehold part of the property, and that he was seised 
of the remaining third, and the whole of the copyhold part for the life 
of the bankrupt only. The purchaser, upon this, ^filed a . *raa -r 
bill for the specific performance of the agreement; and if it ^ -' 

should appear that the defendant could^ as to part of the property, only 
convey for the life of the bankrupt], that he might be decreed to convey 
accordingly; and that, in respect of the deficiency, an abatement might 
be made to the plaintiff out of the purchase-money. For ,the plaintiff, 
the general principle that a purchaser is entitled to have all the vendor 
can convey, with compensation for the deficiency, was relied on.(t) To 
this, however, it * was very justly replied by the Vice-Chan- p »fi4c i 
eellor, that this principle applied only to cases where the l* ^ 

contract was general^ but that here the application of it was excluded 
by the express agreement of the parties. His Honour then adverting 
to the clause in the articles Which has been mentioned, proceeded thus 
— << This particular clause in the agreement Lmust take to be the con- 
tract both of the vendor and purchaser. They might both think it rea- 
sonable that the agreement should be put an end to, if the counsel of the 
purchaser should be of opinion that a inarketable title could not be mad^. 
There appears to be nothing unreasonable in that; there might be cir- 
cumstances which might render it expedient to insist on such a term, 
and, as it was the contract of the^ parties, this Court cannot make a new 
contract for them. The parties have stipulated that in a given event, 
the contract shall be void. My opinion is> that, if parties make a con- 
tract in this very special manner, the Court, which is to compel the 
specific performance of the contract between them, is bound by the 
terms of the agreement^ and therefore the purchaser is. asking to enforce 
an agreement which he himself had agreed should, under the circum- 

(»] " No one will dispate this propotition, that, if a man offers to sell an estate in fee sim- 
ple, and it appears that he is unable to ipake a title in fee simple, he cannot refuse to make a 
title to aU that he has. * The purchaser maj insist on having his estate such as it is. The 
vendpr caaaot say that he wili give nothing, because he is unabld to give all that he has con- 
tracted to give. ^ If a person possessed of a term of 1000 years, contracts to aell the fee, he 
cannot compel the purchaser to take, but the purchaser ^an compel him to convey the term ; 
and this Court will arrange the equities between the parties." (Per Lord Eldon, in Wood v. 
Ghriffith, 1 Swanst. 64.) In Mortlock v. Buller, he expresses himself to the same effect — ** I 
also agree, if a man» having partial interests in an estate, chdoaes to enter into a contract, 
representing it and agreeing to sell it as his own, it is not competent in htm afterwards to 
say, that though he has valuable interests, he has not the entirety; and therefore the pur- 
chaser shall not have the benefit of his contract. For the purpose of this jurisdiction, the 
person oontracttng under those ctrcnmstances is bound by the asserUon in his contract ; and 
if Uie vendee ehooses to take as much as he can have, he has a right to that, and to an 
abatement ; and the Court will not hear the objection by the vendor, that the purchaser can- 
not have Uie whole." (10 Yes. 316,} In Western v. Russell, (3 Yes. 6l Bea. 192,) Sir W. 
Gfant, in advertence to a similar question, thus expresses himself— <* It is then said, that there 
is a considerable portion of the estate to which no title can be made, and therefore there can' 
be no execotioii of the contract. That defenee, simply so stated, u qnito new in the month 
of the vendor* It is not necessary here to determine, whether, under any circumstances of. 
deterioration to the rismaining property, the vendor can be exempted from conveying that part 
to which a title can be made ; but the proposition is quite untenable, that if there is a con- 
•idermble part to which no title can be made, the vendor is therefore exempted from the no* 
oesiity of conveying any part." 
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r *g4A 1 itMioef which 'have happened) be voidu^' And (be biH 
■> -J was accordingly dismisaed^ and with cort9»<m the ground 

that the porefaaser waa seeking to enforce a conlaraoty which, onder the 
eantingeney which had taken place^ he had himaelf agreed shoirid he 
void. 

Srcjtzon IIL 

-• * .. 
0/ ike ^cia bg which the Purchaser wUl be considered td have 

waived Objections to the TUh. 

The question, whether a purchaser has or faaa not waiTed his right to 
have the title strictly investigated, has been stated to be oiie of fact, 
namely, whether the Court is satisfied that the purchaser has intended to 
waive, and has actually waived^ his right to examine the title? ttid that 
when the Court is satisfied that this is the ji»t cdnclasion. from the cir-^ 
cumstanceaof the case, then, and then only, is it aathortzed in depying 
him his ordinary equitable right. (Xr) 

The acts from which the Court will infer that the purehaser has 
waived his right to object to the title, are num^oos; bat all resolve 
themselves into this, that they are inconsistent with the notion of the 
purchaser having intended to insist upon any defect in it. if a ptir^ 
chaser goes on with the negotiation after notice of a defect in the title^ 
this conduct unexplained is a waiver of the defect; so, also^ is asking 
r *647 1 ^i^^u'S^c® 0^ ^^^ vendor as to the time of paying the pur* 
I- -I chase*money, because, unless the purchaser had accepted the 

title, he is not liable to be called on for payment of the purehase^money; 
preparing and tendering the conveyance, is a plain and manifest ac^ 
ceptante of the title; and lastly, acts of ownership, such as repairing or 
altering the premises, cutting down timber, making drains, entering into 
sub*contracts for the sale or lease of the whole or part of the estate, &o., 
&c., will, although upon a very small scale, be an acceptance of the 
title. 

Where, however, the waiver is to be inferred merely from acts of this 
kind, they must be of a vpry clear and unequivocal character; and the 
vendor must make out very conclusively from them, that the purchaser 
has released him from the obligation of proving his title,-^an oitiinary 
equity which the Court is particularly careful to enforce, on the plain 
principle, that a vendor, in seeking to compel a purchaser to accept ait 
estate, is bound to submit his title to sueh a scrutiny as satisfies the Court 
that the defendant may safely part with his money. (/) And hence any 
combination of the acts above mentioned, or even all of them, may con- 
cur, and yet, under the circumstances, they may not afford the iaferenee 
that the purchaser has accepted the title. A case where this occurred' 
will presently be stated. 

r *648 1 ^^ ** '**^ down by Sir W. Grant, in Pludyer V. *Cocker,(»i) 
L -' that << entering into possession generally amounts to a waiver 

of objections even to titie.^' This jHt^position must be taken with con>^ 
siderable qualification. The mere fact of takirtgposdession will not alone 

(Jb) Per dtr Thonwi Pionier in Bnfffoagiw v. Oakley, 3 8waast« 168. 

(/) BurrpaghB ▼. Oakley, 3 Swanat. 167. (m) 13 Vfs.. a7« . . - 
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Jitte tlie' fttoet fasm tserilittl to it; aith(»iigh it i» a very mterkl cirf urn* 
JttQCQ wbca taken in odnnei^ion with odier act0, from whic|i tbe mien* 
tkm of the purclMfletf to waive, ioqcriry either ai to tlie whole title, or 
purtioultr objiecticna to it, may be tnferned: as, if Uie additional cjrcum* 
-alaum iie an abalraBt delivered, and no objections iQade to the tide in a 
re^soQjable period, the purchaser will be^tson^idered to lutve waived hia 
fight to iaveatigato tbe title. 

Tbas, in Fleetimood t« 6i>eeti9(») the articles of agreelaevt, under which 
ihes purchaser was to be let into immediate possession, were dated Mardi, 
ISO ^f he was let into possesion aoeordingly ; an abstract was shortly after 
delivered; no objections were taken. In the month of March, 1805^ at 
wiitch time, by tbe artii^, the contract was to be completed, he was 
fipplled to ibr tf>is purpose, but without suecess. In August, 1807, the 
vendor filed bis biU. Tbe defieodant put tn his answer, admitting these 
facts, aad that in. several instances he had treated the premises aa his own, 
aad ttifasnsitted to complete the contract upon having a go9d title.- It 
was held, clearly, that he had waived his right to have tbe title investi- 
^ited; and specific performanoe was decreed accordingly. 

*In; this eaee, it is to be obaerved, that there was great ^ ^raq -i 
delay, aad that a long period elapsed before any objections *- •* 

were taken to ^e title. Mere delay, however, is not a sufBcient ground 
for drawtog.theooncluaion, thai the purchaser has' waived his right of 
examining the title. Adverting to this point, in Burroughs v. OM^ty^o) 
Sir Thos. Pkimer thus expreeaies himself: — ^<<The difficulty in this case, 
which d«U«nguishes it from every other^ is, that, after possession taken, 
and acts of ownership,* the investigation of title proceeds; and the ques^ 
tion is^ whether the delay in the investigation affords proof that it w^ 
abandoned? In the many instances that have occurred of culpable delay, 
perhaps for the purpose of retaining the purchasQrmoney, delay has not 
precluded an eicamination of the title. That conclusion requires not 
mere delay, but delay aocompanied by acts which afford evidence of an 
intention to waive the examination.^' . The diecisions in Fleetwood v« 
Qreen,(p) and the other casfes, where there was gneat delay, are founded, 
not on any rule of equity, limiting a time within which objections must 
be taken, and visiting delay with punishment; but on a conclusion of 
fact, the Court being satisfied that the purchaser intended towaive, and 
has aotuidly waived his right of examining the title»(7) 

Taking possession after notice of a defect, unless under an express 
stipulation that it shall be without prejudice, clearly implies an intention 
to waive it; *and if the n^otiation l>e proceeded with, and r- ,«geQ -% 
other steps be taken for the purpose of carrying the purchase ^ -I 

into effect, without any reservation assto that defect, the inference becomes 
conclusive. Thus, in Burnell v. Brown,(r) the fmrcbaser insisted upon 
a deduction from the stipulated purdhase-money, as compensation for a 
right of sporting reserved over part of tbe premises, and which was not 
meiitioned in the particulars or conditions of sale. The circumstances 
were these:-^The premises were sold in the month of September, 1812 — ^ 
shortly after, a deposit of 10/. per cent, was paid--^«nd the remainder of 

(n) 16 Yes. 694. (o) 3 Swanst. 171. 

(p) 16 Yes. 694. ( q) Bttm>aghs ▼. Oakley, 3 Swanit 168. 

(r) 1 Jac. aad Walk. 168. , 
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the piircbase-money was to be paid in the April fidfowing^ at whieh time 
poasessioa was to be given. An abstract was delivered in January, 1813, 
which stated the reservation in question. The purchaser, in the follow- 
ing April, was. let into possesion at his own reqneat Several letters 
passed between the |daintiff and defendant and their solieitors, the greater 
part of the purchase-money was paid; and no objection to the completion 
of the contract, on the ground of the reservation in question, was made 
till the October following. The Lord Chief Baron, sitting for the Master 
x)f the Roils, on a consideration of the facts, was clearly of opinion that 
the purchaser's being let into possession, under these circumstances, wm 
a waiver of the objection. 

A point came incidentaUy into discussion, which ought not to be passed 
r *65l 1^"^^^* After the month *of October, at which period the 
** ^ Chief Baron was of opinion that the objection had been 

waived, a clerk of the vendor's solicitor, in answer to the letter contain- 
ing; this claim, said that a reasonable compensation would be allowed; 
this was done, however, without the concurrence nf the vendor, who, 
Upon its coming to his knowledge^ refused his assent; and the clerk, 
being examined in the cause, admitted that he had ho express authority 
from the vendor or his solicitor to accede to the puvchafeHs demand. 
Upon these facts it was held-^<' That if the contract wm previously eonw 
pleted, it was impossible to setup any new contract between them, with- 
out an authority given by Burnell." 

. It has been already st9ted, that asking for indulgence as to the pay« 
ment of the purchase-money, is a strong circumstance fr<Hn which it is 
to be inferred that the purchaser has accepted the ti^e^nd upon this 
principle, mainly, the decision in the Margravine «f Anapach v. Noel 
seems to- have turned. («) In that case, the agreement for the sale to the 
defendant of certain leasehold premises was dated on the d2nd August, 
1811; possession was to be given, on the lOth of October following, to 
the purchaser, and the residue of the purchase-money was to be paid 
within a year from thedate of the agreement, upon having an assignment 
of the property executed to him. The purchaser was let into possession 
r *fi'i2 1 ^''ccordingly on the 10th Octoben On the *8th November, 
1- . :' his solicitor applied for the abstract of the title; on the 28th 

it was delivered to him; and no objections were taken till the month of 
January, 1814, upwards of two years after the abstract was delivered. 
The purchaser, in the mean time, bad not only been in possession, but 
had made alterations, and let the premises. In the interval, there were 
eonptmunications from the purchaser to the vendor's solicitor, expressive 
of his vexation at having been obliged to delay payment of.the purchase- 
money. After all this the purchaser, on the 15th March, 1*815, put in 
his answer to a bill for specific performance, admitting these facts, but 
stating th«t he had not intended to waive the title. The question was, 
whether he had actually waived the title?' 

It was clear, in thid case, that possession could not be considered an 
approval of the title, because it was agreed by the articles 4o be given on 
a fixed day, and was taken accordingly ; the p6int dl waiver turned, there- 
fore, upon the correspondence, and acts of ownership. In these letters, 
the purchaser expresses his vexation at the delay in paying the purchase- 

(0 1 Madd. 310. 
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xaoneyi which seekns detrly to imply that he^ad approved th)e title; for, 
if the title wa3 objectionable, and he had not, in point of fact, meant to 
ac<;ept it, he oould not have accused himself of delay, la the tome letter^ 
he speaks <<of the liberality and patience'' which had been shown .him; 
b^t it is difficult to conceive that he could have discovered any << liberality 
and patience" in the vendor, in forbearing to insist oo pay- - «geo i 
ment of * the purchase^money, to which he was not entitled *- -* 

till the objections to the title were removed. During a correspondence 
pf m^ny months, although he had the assistance of a legal adviser, he 
(m|de no objection to the title; besides all this, he had been making altera* 
tions, letting the premises, and, in fact, dealing with th^m in every re« 
spect as his own; and the Court held^ therefore, that he had waived his 
right to object, notwithstanding his statement in the answer, that he had 
not intended to waive them; the Court very truly observing — ^^^That 
objections to a title should be made with due diligence; and that, if a 
party act in such a manner, as that it may be implied he does not mean 
to object to the title, he cannot afterwards, at a distance of time, when 
perhaps evidence may be lost, insist upon objections." 

Wher« acts of ownership have been committed by the purchaser, sub* 
aequently to the discovery of the objections be had taken to the vendor's 
title, they will influence the Court more strongly than where they have 
been committed previously to the discovery of these objections. (/} 

As when, by the contract, it is stipulated that possession shall be de* 
livered or taken on a given day, a purchs^er, by taking possession, gives 
no evidence of his intention to waive objections to title; so, if he takes 
possession at the request of the vendor, or with his privity and concur- 
rence; or, if the nature of the contract be such as to render - »|3e4 i 
it ^reasonable that the purchaser should be let into imme- *- ** 

diate possession, although it may not be practicable for some time to 
make a good title, as where the contract relates to the sale pf partnership 
property, the same principle applies. The last part of this prdposition 
is strikingly illustrated by the recent case of Stevens v. Guppy.(u) That 
case arose oh a contract for the sale of a share of the Coseley iron-works, 
including the freehold, copyhold, and leasehold lands, buildings, mines, 
.minerals, furnaces, forges, mills, machinery, and stock, and all other 
.property, &c.. belonging to them, of which the vendor was possessed. 
The contract was dated the i 1th June, 1818, in which the vendor, Ste- 
vens, undertook to make a good title, and execute the proper conveyance, 
on or before the 24th of June, (which, it was admitted, meant June in 
the following year,) when the balance of the. purchase-money was to be 
paid. In June, 1819, the vendor filed a bill for specific performance, 
stating that he had been induced to let Guppy, the purchaser, into pos- 
session, in consequence of his having promised to pay the purchase- 
money immediately, but of this there was no evidence, and it was denied 
by the answer. The plaintifi^'s bill charged, that Guppy and his part- 
.ners had first mismanaged, and then put an end to the business; that they 
had removed from the premises all or the greater part of the moveable 
machinery, implements,,and stock in trade; and that, by su^h ^ «g«e i 
conduct, the ^copartnership concern had been ruined, or I- -' 

greatly deteriorated. The bill prayed that Guppy, the purchaser^ might 

(0 Dixoa ▼. Aftkf, 1 Mar. 136. («) 8 Rom. 171. 
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be declared to htve waived all objections, and might be decreed specifi- 
cally to perform the agreement. The plaintiff entered into evidence to 
prove the deterioration and destruction of the business, and the active 
interference of Guppy as a partner. At the hearing of the cause, the 
yice-ChanceIl9r directed the usual reference of title, which amounted in 
substance to a declaration that the purchaser had not waived his objec- 
tions to the title; and this decree was a£Srmed by Lord Lyndhurst; but, 
in neither case, are very satisfactory reasons for this decree given. The 
case, however* had in the interval been argued before Lord Eldon, who 
resigned the great seal before judgment was given. His opinion had, 
however, been given in the course of the argument, s^nd expresses very 
clearly the grounds upon which this decision ought to be put — ^^ The 
question comes to .this^ — Does the ordinary rule about taking possession 
apply to such a case as this? . Was it the intention of the parties, regard 
being had to the express terms and stipulations of the contract, that Mr. 
Stevens should be at liberty, until the 24th of June, 1819, to keep pos- 
session of the property, which, if the agreement was ever to be carried 
into execution, was to. belong, from March, 1818, to Mr. Guppy, and not 
to Mr. Stevens? Or must it not have been the intention of the parties, 
considering what the period was at which the beneficial interests and the 
liabilities were to begin, that the possession should be taken immediately, 

*fi«SfS 1 i^^^^r^h^'^^9^>^^ ^^ unfortunate contract *on the part of Mr. 
L ^ Stevens, that he should deliver the abstract, deduce a good 

title, and convey the premises, not then, but on or before the 24th June, 
1819? And can it be said, under the effect of such an agreement as this, 
that the mere taking possession is a waiver of the right to heme a title 
made outj which, by the very terms of the contract, was not to be made 
out till fifteen months after the beneficial interest (both of which were 
to begin nearly three months before the date of the contract,) had com- 
menced? Under these circumstances, I think that the mere taking pos- 
session would not amount to a waiver of all objections to the title.'' 

A purchaser by offering the whole or part of the estate for sale or 
lease, will generally be considered, by such an act, to have taken the 
title j9ro iwno et mah. Such conduct appears strongly to show that the 
purchaser considered the estate as his own; but even this may be quali- 
fied by circumstances, as iq KnatchbuU v. Grueber,(t;) where the title to 
a small part of the estate, called Cole Nash, being defective, it was in- 
sisted on the part of the vendors, that the purchaser had, by his conduct, 
waived his right to object to it. The circumstances so far as they bear 
upon this point, were these: — The estate in question was advertised for 
sale on the 16th October, 1811, previously to which the plaintiffs agreed 
to sell it to the defendant by private contract, by which it was provided 
<< that the sule of the premises should take place as advertised, but the 
r *G&7 1 ^^^ should be ^bought in on the part of ihe vendors, and if 
t -1 anv part was sold, such sale should be on the account, and 

at the risk, of Grueber." The sale took place accordingly, and Mr. 
Wildman became purchaser of part of the estate. The defendant's con- 
currence in this purchase (which could not be completed without that 
concurrence,) was held out by the bill as a proof of his acquiescence in 
the title. Part of the abstracts was delivered in December, 1811; the 

(v) 1 Madd. 170. 
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remainder was not delivered till the 24th April, 1812. An opinion was 
given on the 15th May following, that there was not a good title to Cole 
rfash, unless certain queries and observations were satisfactorily an- 
swered. In the tatter end of the intervening month of March, the pur- 
chaser offered up for sale certain parts of the estate, including Cole 
Nash. In his answer he admitted, that having it in contemplation to sell 
the marsh land comprised in Lot 3, and part of the premises comprised 
in Lot 1, in order to reduce his purchase, and beins desirous, at the same 
time, of ascertaining the value of other parts of Lot 1, (including Cole 
Nash,) with a view to a more equal distribution by will, he, in the latter 
end of March, 1812, gave orders to an auctioneer to put up the same for 
sale; but, on the representations of his solicitor, he desisted from the 
sale; and that, at the time of such proposed sale, he had not obtained 
an opinion upon the title. There was one dr two other points upon 
which the vendors relied as evidence of waiver of objections, the nature 
of which will sufficiently appear from the judgment of the j. »g-g ^ 
Court, by *which the whole of these matters were held not «- J 

to amount to acceptance of the title. « The next question,'* said Sir 
Thos. Plumer, <<is) whether the defendant has, by his conduct, pre- 
cluded himself from insisting on a good title to Cole Nash? It is said, 
that by meditating a isale at Cole Nash, he showed that he did not look 
upon it as essential to the enjoyment of the estate; but the defendant by ' 
his answer, which, as to this, has been read as evidence, says, that though 
he put up to sale, he- did this only to ascertain htf value, and not with a 
view of really selling it. The ratifying of the sale to Wildman, pur- 
chasing the stock, and agreeing as to the employment of his deposit, af- 
ter he was fairly informed by the plaintiff's solicitor that the title to Cole 
Nash could not be bettered by further inquiry, are not conclusive cir*- 
cumstances to show he did not consider Cole Nash as essential to his pur- 
chase; because he is constantly asking for the title to Cole Nash, and 
never appears to have lost sight of a good title, but from first to last in- 
sists upon it. The title was not, as m Fordyce v. Ford, incurable, but 
might have been rendered good, if certain inquiries were satisfactorily 
answered; it was not absolutely but contingently bad. A man, by going 
on to treat, does not waive an objection he is continually insisting upon. 
Jf nothing had been said of Cole Nash, after the title to it was found de- 
fective, the objection might have been Considered as waived, but here 
he is perpetually desiring to have^ good title. This case, therefore, is 
like Drew V. Hanson, where further inquiries being ^insisted ^ «g-g ^ 
on, the objection was not considered as waived. ^ A treaty *- J 

cannot waive that which it treats about There is nothing, therefore,4n 
the conduct of the defendant, which precludes him from insisting on a 
title to Cole Nash. If a man goes on treating, and then finds a particu- 
lar piece of land, to which no title can be made« is essential to his purchase, 
may he not, notwithstanding such a treaty^ insist on the materiality of 
the land? Surely, in justice and common sense, he may." 

In Burroughs v. Oakley,(u;) the bill stated the sale to the defendant 
by public auction, on the 12th June, 1812; that the abstract was shortly 
after delivered; that the defendant took possession in the August follow- 
ing; that he has since cut three falls of underwood; that, after the receipt 

(«) S 8wtiift. 159. 
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of the abstract' by the defendant's solicitor/a torrespondence(af) ensued 
between the solicitors of i)Oth parties, and, in November 1614, the de- 
fendant's solicitor transmitted to the solicitor of the plaintiff a draft of a 
conveyance of the premises, approved on the part of the defendant; and 
the bill charged that the cutting underwood, and other acts of ownership, 

r ♦660 1 *^^"^t®^ *^ *®'^ acceptance of the plaintiff^s title. These 
L J wereheld, however, insufficient to exonerate the vendor from 

his ordinary obligation of proving his title. The grounds of this de- 
cision are very satisfactorily stated by Sir Thos. Plumer, in his judgment 
'<* In proceeding to consider the effect of the evidence, a Court of equity, 
called on to enforce specific performance of an agreement for the con- 
veyance of an estate to one party, and payment of the purchase-money 
to the other, must feel anxiety to protect the purchaser, and giVe to him 
reasonable security for his title, not compelling hint to take a title, with- 
out knowing whether it is good or bad. The vendor, if his title is good, 
suffers only the temporary inconvenience of delay; but the vendee, if 
it is bad, may sustain a severe loss. The inclination of the Court, there- 
fore, is in favour of the vendee; and a vendor claiming to be excepted 
from the general rule, is required clearly to establish acase of exception. 
What circumstances has this plaintiff proved to warrant the Court in con- 
sidering the present as an excepted case? 

^Possession was taken of part of the lands at Michaelmas, 1812, anid 
of the remainder at the end of the year, under a contract which is silent 
on the subject of possession, and under which possession so taken is pre- 
mature; the vendee being bound to pay interest on the purchase-money 
from the 31st August, 1812, a provision which stem's to denote thitt the par- 
ties contemplatea delay. Two lots of recently i-nclosed land afe sold for 
considerable sums, and it being ah express term of the contract that the 
r *66i -i*^purchase-n[K)ney should not be paid without a good title 
■- , -'shown, and possible that delay might occur, in August, 

1812, possession is taken; in what circumstances the Court is not ap- 
prized; but it must be presumed to have been taken with the concurrence 
of the vendor; there is no proof that it was contrary to his wishes, or 
accompanied by an obligation on the vendee to waive any right. That 
the vendee did not by taking possession waive the investigation of the 
title is clear. More thai^ a year after that event, the parties were nego- 
tiating 6b the subject of title. What revived the investigation if then 
waived? In 1813, an abstract and a farther abstract were delivered; for 
what purpose, if the question of title had been abandoned? It mast be 
concluded, therefore, that possession was prematurely taken with the 
consent of both parties, but without an intention of waiving the inves- 
tigation of the title. 

<< The same principle applies to the acts of ownership; for what could 
be the {xirpose or advantage of taking possession, except to' act as owner? 
The evidence on the part of the defendant seems not to have carried the 
case farther than the evidence on the part of the plaintiff; the dct insist^- 

(x) At the hMtrlng, the countel for the defendant objeefed to the prodnetioB of the tettets 
of hie solicitor, ofibred oH the pert of the plaintiff, ae evidence that the defendant had ao- 
cepted the title. It was insisted, that, in oider to be distinctly put in issue, they should have 
been set forth at length in the bill, as in the Margravine of Anspach r. Noel, (1 Ma4J. 
310;) and it was said that in Selby v. Selby, (3 Mer. 2,) Sir W. Grant refused to receive in evi- 
dence letters not charged in the bill : but the elgeetion wafli overruled. 
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ed on 18 cutting underwood. Had I known the future of the evidence 
offered by the defendant, namely, evidence of the judicious exercise of 
acts of ownership, I should have doubted whether it was admissible; but 
as an explanation of the acts insisted on by the plaintiff, I thought that I 
ouf^ht not to reject it. Whether rncluded or excluded, the acta of the 
defifendant seem *no more than the proper acts of a person p p^m i 
intrusted with possession, bound to take care of the estate, ^ ^ 

and not to leave the crops uncut and waste; acts of preservation, not of 
destruction « The conclusion depends on that distinction. A fall of un* 
derwood, which must be cut by the person in possession at the regular 
season, is no more than gathering a crop of corn or hay. In the absence 
of proof that the fall was improper or contrary to custoth, it is only an 
annual crop which a tenant for life would enjoy as onc^ of the ordinary 
fruits incident to the possession, and of which it could not be intended 
that the party jn posisession was not to have the benefit. The delivery of a 
farther abstract, after a fall of underwood, is quite inconsistent with the 
supposition, that by that act the purchaser had made the eWte his own, 
and precluded himself from an examination of the title. 

<<The case finally resolves itself into the conveyance, the strongest of 
all the facts alledged, because it is open to the observation, that the par- 
ties are engaged in an act which in the ordinary course^ of busineas is 

Eoqteriop to the investigation of title. It is not till after the title has 
een examined, that a draft of the conveyance comes to be prepared. 
The preparation of the conveyance, in this case is an important fact, as 
amounting to evidence that the parties had arrived at the stage of pro- 
ceeding subsequent to the question of title, and must be supposed, there- 
fore, to have removed or abandoned all objections. But I cannot satisfy 
myself, that that fact alone in the circumstances of this case is sufficient 
to exclude the ^common equity. The plaintiff had given ^ ^^^^ -i 
no strong proof of desire of despatch; for entering into the 1- ^ 

contract in June, 161^^, he has not delivered a farther abstraet till 
November, IS 13, and that imperfect and insufficient. If the difficulties 
attending the title had been removed, what occasioned the delay .^ The 
business proceeded slowly in 1614, without any urgency on the part of 
the vendor to determine whether the purchaser meant to proceed with 
the examination of the title, or was satisfied.'' 

As the purchaser by his conduct may waive his right to a strict in* 
vestigation of the title, so the vendor may, by his conduct, preclude him- 
self from th(B right of enforcing the contract. As a purchasicr, by treat- 
ing the estate as his own, is said to have waived objections to the title; 
80, ^n th^ same principle, a vendor, who, after the contract, is in equity 
a trustee for the putcnaser, who is in equity the owner of the estate, 
acting in such a manner as to show that hei does not consider the pur- 
cliaser as the owner, precludes himself from enforcing the contract in 
equity, on the ground that he has repudiated the principle on which that 
relief is afforded. Hence, if a purchaser, being in possession under the 
contract, be afterwards, in the course of negotiations Upon the title, forcibly 
ejected b}^ the vendor, the Court will not enforce specific performance at 
the instanise of the latter. << Possession," says Lord £ldon, << being taken 
under the contract, the effect of it is to enable the vendor to say-^' You 
have taken possession under the contract, t am entitled to enforce the con« 

2c 8 
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t *664 1 ^^^^^'' *^"^ if then it bhoqld, happen^ that there turtis out to 
"- -^ be a defect cff title aa to a part which is immaterial both in 

quantity end situation, yet the vendor is not at liberty to disturb the posr* 
session, but he. must come here, and, leaving the possession as it is, must 
lay his case before the Court, to see whether there shall or shall not be a spe- 
cific pcrformance."(y) ^ 

This point is illustrated in the case ofEnatchbull v. Grueber, already 
cited. A good deal of correspondence having taken place with reference 
to the title to Cole Nash, between the 15th April, when^ounsePs opinion 
was first had upon it, and the 5th October following, without getting the 
difficulties cleared up, a transaction commences, which Lord Eldon repre* 
sents as << the most important of any between the parties" — the nature 
and e£fect of which is thus very clearly stated by his Lordship: <^ The 
solicitor for the plaintiffs, by his letter of that date, instead of represent- 
ing to ther defendant, (who was in possession, and who was in possession 
under the contract, which, ifit were in any way to be performed, gave 
hini a title to the possession,) that, if he had taken possession with a know- 
ledge of the title being defective to that part of the estate, h^ had fallen 
within many of the decided authorities*, instead of insisting, (as they now 
insist,) that the twelve acres are so immaterial, that he is bound to take the 
property- at the price stipulated, only with a reasonable compensation for 
t* ^fifi'i 1 ^^^^^^^^ '^^ those twelve acres, the Solicitor for the plaintiff 
L J ^writes thus to the defendant's solicitor: — * Without enter- 

ing aeain into the motives of Mr. G.'s conduct, I will thank you to in- 
form nim that I am directed to tender his deposit-money^ with interest, 
and to demand from him that part of the estate of which the vendors 
have given possession; and for these purposes, I shall, on behalf of my 
dients, atte(nd at Mr. G.'s house in Coleman Street, on Wednesday next, at 
twelve o'clock.' Now, if the plaintiffs had a right to insist on the per- 
formance of the contract, what right could they have to turn the de* 
fendftnts out of possession, whiqh was taken under that very contract? 
The defendants bad a right to retain possession under the cpntract, till a 
eohveyance should be executed, provided the difficulty, about the title 
could be set right, which was still a point in question. But the plaintiffs 
by this act destroyed the contract: and how can they now pretend to have 
reserved a right to its performance, when^ by their own act, it has been 
rendered incapdble of being performed ?(^) Where parties enter into a 
contract for the sale and purchase of an estate, and the vendor is unwise 
enough to make it part of the contract that the purchaser shall take im- 
mediate possession, and the question afterwards arises, whether it is a 
case for compensation as to a part to which he is unable to make a title, 
the vendor cannot in such a case, (to use the language of this defendant,) 
turn the purchaser in and out of possession, just as, and when^ he thinks 
r *6f56 1 P^^P®r."(«) And after adverting *to several questions 
L J agitated in this tause, his Lordship concluded thus:-^«< But 

without entering into those cases, the ground upon which I rest the pre- 
sent case is this — that nothing was done previous tothe5th October, 1812, 
amounting to a waiver on the part of the defendant of his right to the 

(y) Knatcbhull ▼. Grtteber, 3 Ker. 141. ' 

(z) 3 Mer. 142. (a) Id. 144. 
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possession; and that the turning him out of possession at that time, was 
an act) however meant, which has rendered it impossible for the vendors 
specifically to perform their part of the contract, even if they would 
otherwise have been entitled to a specific performance, with a compensa- 
tion to be made for the ddfedt of title to Cole Nash. And, upon this 
ground, I am of opinion, that the decree of the Vice-Chancellor should 
be afl5rmed/'(6) 

(O 3 Mer. 146. 
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(A.) 
Earl of Chxstxrpixld v. Sir Abraham Jakssit. 

(HIL. T. 24 GEO. Xr-W CHANCERY, FEB. 4, 1760.) 

Mr. Spencer, in nSS^ being possessed of an inocome of about 7000/. 
ptr annum for his life, and of a personal estate in plate, jewels, and 
furniture, of near 20,000/., and having contracted debts to the amount of 
upwarijs of 20,000/., great part of which- was owing to tradesmen, who 
were pressing for their money, and whom he was desirous to pay off, 
resolved, for that purpose, to borrow or raise a sum of 5000/.; and, as 
he had a well-grounded expectation of a vast increase of his fortune, on the 
death of his grandmother, the Duchess of Marl borough^ in case he survived 
her, he resolved to <x)ntract upon that expectancy. Mr. Spencer was 
then upwards of thirty years old, originally of a hale constitution, which, 
by former irregularities, might have been impaired; and, thoueh his con- 
duct was become more regular, yet« in general he was careless of hi^ 
health, addicted to some habits prejudicial to it, and which he could not 
be prevailed upon to leave off. The Duche^ss of Marlborough was then 
seventy-eight years old, hearty of her age, and very careful of her health; 
but, though dhe might be called a good old lifcj and Mr. Spacer a bad 
young one, yet, in the ordinary course of things, it was much more 
probable she should die before him, and yet, it would not have been, any 
thing extraordinary if he had died before her. In this state of things Mr* 
r *^68 1 ^P^^^^'* ^"^ ^^ market a proposal which he. ^supposed would 
^ ^ easily find a purchaser; namely, that, if any one would lend 

or advance him 5000/., he would oblige himself to pay 10,000/. at or soon 
afier the Duchess of Marlborough's death, if he survived her; else, the 
•5000/. to be lost. The proposal was offered to two persons who under- 
stood the value of such contracts, and did not think the terms advantageous 
enough for them to meddle with. The defendant at first hesitated, and 
at last accepted the offer; and thereupon, 17th July, 1738, Sir A. Jansen 
paid Mr. Spencer 5000/.,. and Mr. Spencer executed a bond to him in 
20,000/. penalty, conditioned, to pay him 10,000/. at or soon, after the 
Duchess's death, in case he survived her; if he did not^. the bond to be 
void. 

The Duchess lived six years and five months after this contract, and 
died the 18th October, 17441 Mr. Spencer lived eight years and one 
month after the contract, and died the 19th June, 1746; so that he sur- 
vived the Duchess one year and eight months. Upon the Duchess's 
death, it did not very clearly appear who made the first application, Sir 
A. Jansen for his money^ on Mr. Spencer for time to pay it in; for 
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tbodgby on tfaeDuchesf's death, Mr. Spencer came into a vait increaise of 
annual income, to the extent of 21^0001. per anrntm^ yet, he could not 
immediately receive such a sum aa might enable him to pay off 10,000/.; 
but he most freely and readily came in to giving the defendant new 
securities for the absolute payment of 10/)00/.; and, as it should seem by 
the deposition of one of the witnesses, was not unapprised that the old 
security might, have been liable to dispute. Accordingly, on the 8th 
December, 1744, Mr. Spencer freely executed a bond, dated the 19th 
October, 1744, in the penalty of 20,000^, conditioned to pay 10,000/. on 
the 19th April following, and at the same time executed a warrant of at- 
torney for entering up judgment on that bond, which was afterwards 
done. In 1745 Mr. Spencer at two different times, paid two several 
sums of 1000/* eaoh, in part of this debt, and then, as well as at several 
other times, expressed himself as well pleased with the de- p •^q^ 1 
fendant's ^behaviour towards him, and as earnestly desirous ^ 
to pay him bis whole demand as soon as possible. 

Aftei! Mr. Spencer^s death, the defendant sued out zscir^ facias on 
the judgtnent against Lord Chesterfield and others^ wlio were Mr. 
Spencer^a executors, in cnrder ta have execution.^ Whereupon, the exe- 
cutors brought their bill for an injunction to stay j^roce^eding&at law, and 
to be reliev^ Upon paying 5000/.. which was the su^ originally advanced 
to l))eir testator, with interest from the time of advancing it and costs* 
. The Court was assisted at the hearing by the two Chief Justices, the 
Master of the Rolls^ and Mr. Justice Burnet. 

Lord HABDWidxi!, C. — The great and ab|le assistance which I have had 
in this dause, makes my task extremely easy; alnd as I concur with my 
Lords the Judges, and his Honour the Master of the Rolls, in the decree 
I shall make, the useful pains they have taken in considering and clearing 
up the several points, might have excused me from spending much of the 
time of the Court. One thing I ought to say in the outset, by way of 
excuse for the trouble I have given them; that, if 1 could have foreseen 
upon what particukr point the judgment in this cause would fundament 
tally have turned, I should have Imn desirous to have spared them the 
interruption and solemnity of this,attendance. As three points have very 
properly been made at the bar it is necessary to say something to each of 
them. 

The first is, Whether the bond of 17th May^ 1738, was void at law by 
virtue of'thestaiate of usury? . 

Second. Supposing it to be valid in law, whether it was contrary to 
conscience, and to be relieved against in this Court upon any head of 
principle of equity? 

Third. Whether the new security given in October, 1744, aftef the 
Duchess of Marlborough's death, amounts to such a confirmation of the 
former contract, or to such a new agreement by M^. Spencer, as is s«if» 
ficientto bar the niaintiffs, his representatives, of any relief in this Court? 

^The first of these points is It mere question of law upbn *. 9^pjq -i 
the ^onstructioKl of the statutes of usury, and the rujles estai>« *- -' 

lished by the several resolutions which have already passed* And herd 
the question is exactly the same as it would have been in a Court of 
common law, if an a<ition had been brousht upon the bond, and the 
tyhole matter hkl been disposed by special pleading. Upon thi^ p^nt. 
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my Lords the Judges have been yery clear and uniform in their opinion, 
that this contract 19 not usurious^ nor void by the statute. And if I had 
even now any doubt about it in my own mind, I should, however, have 
held myself to be bound by that opinion, as a matter properly within 
their cognizai^e, in Itke manner as if I had originally sent it to be tried 
at law; in which case this Court decrees consequentially to the trial. 
But, in truth, I have no doubt about it, and do coi(cur in the opinion 
which has been given on this head. 

The question was extremely laboured by the plaintiff's counsel, many 
authorities produced, and strong inferences made. But, so far as I have 
been able to observe and collect, the great stress was laid here, that con- 
tracts upon contingency are to be distinguished, that a plain fair wager 
upon a chance is nOt within the statute, because it is no loan; but if there 
is a loan of money, with an agreement to receive back more than the 
principal and legal interest, in any event, there, although a contingency 
be thrown in, upon which the whole by possibility may be lost, this is 
usurious, and contrary to the statute. I will not enter into a critical dis- 
sertation how far any such contract upon a fair contingency, by the falling 
out of which one way the whole money may be lost, is in strictness a 
loan. The civil law has very refined distinctions on this head. Cofn* 
modatum and mufuum are their technical terms for a loan, where the 
thing lent is to be restored in sptdty which is one species of bailment in 
the common law of England. By the second the civilians mean a loan, 
when the thing lent i? to be restored in genere. But, in bpth these, the 
thing lent waste be restored in all events, and nothing was to be paid for the 
use or Aire of it Where any thing waste be paid for the use or hire^ it 
r *67l 1 ^'^ termed by the Ronoian ^lawyers lacatumet conductum; 
^ y and perhaps all our loans of money at interest would, in the 

strictness of their law, come under the' head of locatio et conduction 
But it is clear that the law of England, though, as to personal property, 
derived much from the Roman law, has not adopted those minute dis- 
tinctions. That we mix and confound together their commodatum and 
mutuufni is plain from the known form of every declaratiofi in an ac- 
tion upon the case for money lent, which is always described by both 
terms^ mutuo data and accommadata. In like manner, though interest 
is to be paid, it is with us still a loan. So, though money he advanced 
upon a risk, and by a contingency may be totally lost, it is still allowed 
to be a loan of money; and all our law books which treat of bottomry, 
call it money lent upon bottomry. Further, that, in the notion of the 
law of England, there might be a loan upon a risk or contingency, is plain 
by the express words of the statute 11 Hen; 7> c. 8, which was cited 
at the bar for another purpose. That statute contains a general prohi- 
bition of all usury and interest; and one of the offences described is, 
<^ that every person lending or taking any money to any person for a 
certain time, and taking lands, tenements, or any hereditaments or other 
bonds for present security or sure payment of his money lent at the time 
assigned, wiihoixt condition or adventurCf Bnd also at the time of the 
same loan, covenanting, appointing, or contracting that he that lends 
thetnoney shall have the revenues or profits of the same lands or tene^ 
ments of him th^t so borroweth or taketh money, by a certain time shall 
forfeit the money,'' &c« Hence it appears they understood aa adventure 
might be inserted in a contract of loan; and it is observable, that thisi if 
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real and/air^ exempted it from the laT^rfl against uauiy, though at that 
time all usury or taking of interest was unlawful. Having established 
that, by the law of England, the insertion of a contingency will not of 
itself prevent a contract from being a loan, consider what is the result of 
the cases cited upon the statutes against usury. As they have been already 
very fully and correctly stated, I will not repeat *them, but ^ «g7o -i 
only deduce the proper and natural inferences from them. I- ^ 

1st. If there has been a loan of money and a contingency Inserted, in 
consideration whereof a higher interest or premium for forbearance has 
been contracted for than the law allows; if the contingency or risk has 
gone only to the interest or premium, and not to the principal also, there, 
although the contingency has created a real and substantial risk of the 
interest or premium, it has been held contrary to the statute, because the 
money lent was not put in hazard, but safe at all events: in all such cases no 
inquiry has been made, or regard had, whether the contingency was real 
or only colourable and elusory; let the contingency be what it would, 
it availed nothing. This is within one of the distinctions taken by Mr. 
J. Ooderidge, inr Roberts v. Tremaine,(a) where, by the way, he plainly 
takes it for granted,.that with us a loan of money may be upon a casualty. 
2ndly« If the contingency has extended both to the principal and in- 
terest, and in that respect a higher rate of interest contracted fol) then 
regard has been had to the reality and bona fides of the risque— the 
Courts of law have in these cases inquired. Whether the contingency has 
created a real substantial risque of the money, or was only colourable and 
elusory? for if it has appeared to be only colourable and elusory, it has 
been held to be contrary to the statute^ because it was only a shift or 
evasion to get out of it, which is prohibited by the statute itself. This 
is Clayton^s case,(&) and the case put by Popham,,C. J., in Burton's case 
immediately preceding it, and Mason v. Abdy.(c) 

Srdly. But where the contingency has extended to the principal and 
> interest both, and has not been colourable only, but has created a fair and 
substantial risque of the whole, it has been held to take the case out of 
the statute, because the whole has been put in hazard; and this is the last 
member. of Mr. 3^ Doderidge's distinction in Roberts v. Tremaine^ Al- 
though it is called a loan, it is considered *a8 a bargain upon p i^ya i 
chance, and differs little from a wager. On this depends the ^ '"^ J 
case of bottomry; for the sound fundamental reason is, that it is a fair 
contract upon a real hazard, and not that it concerns trade; the considera- 
tion of commerce has been mentioned and taken in aid by the judges, 
but not alone relied upon, for no consideration of trade or conimerce can 
support usury contrary to an express act of Parliament. 

That the contingency or hazard was in this case real and substantial 
has been fully proved, and the degrees and proportions of the chances 
stated, which it is unnecessary tq repeat. The plaintiff's counsel have 
laid great stress uppn certain expressions and dictums of the judges in 
some of the cases, that there musf be no transaction of borrowing or 
lending J and tJmi care must be taken that there be no communica- 
tion concerning, borrowing and lending. Hence they have inferred, that, 
as the first proposal in the present case was to borrow money upon a 

(a) Cro. Jtc 50S. {b) 6 Co. 70. 

(0 Garth. 167, and Comberb. 126. 



contract to pay two fdr one, this istSsufwis m\th\n the aoflioritiei, Ddt- 
witbstandmg the throwing in the contingency of Mr. Spencer's surviving 
the Duchess of Marlborbugh. A yery right answer has already been 
given to this^ that Courted justice are to regard the substance of tbinp 
iind contracts, and not mere words, whidi may be inacDurately used, by 
parties in their private dealings. But another answer may alik) be given 
to it In the books which speak at all correctly, those expressionr are 
applied to cases arising on the purchase 6{ annuities, or sales of goods 
and merchandizes for time at a premium or advanced profit beyond the 
rate of legal interest, and to such th^y are properly applicable. But to 
loans upon contingency, I meana fair real contingency, they cannot pro* 
perly be applied, for there, from the nature bf the thing, the communi- 
cation must be about borrowing and lending, as rs plain in the case of 
bottomry; and the case put in terms by 'Mr. J. Doderidge, where be 
expressly says, — *^U I lend 100/., to have 120L at the year's end upon 
a ccLBualtyy if the casualty goes to the interest only, and not to the prin- 

♦«74 T ^*P^'» ^^ ^* usury.'' And this he ^illustrates by the case of 
L ^' J bottomry^ whi<5h he specifically calls a loan. The very 
stating the facts upon the purchase of an annuity^ or a dale of goods, will 
prove the truth of this observdtibn. A man may lawfully purchase an 
annuity at as low a rate as he can procure it, provided tbe original intent 
of the parties was to purchase and sell an annuity; but if the treaty be- 
tween the parties begins about borrowing and lending a sum of money, 
and ends in ther purchase of an annuity for years, or possibly for life, that 
is evidence that it was only a method or contrivance to split the payment 
of the principal and usurious interest into several instalments, turned into 
the shap^ of an annuity, and consequently was a shift to evade the statute. 
Thus, in Fuller's case,(2:?) and Tanfield v. Finch,(e), where the reason 
is exactly the same as I have mentioned. The like in Symonds y. 
Cockeril,(y) which 1 take to be on the same deed as thatof Cockeril y. 
Hamington.(g') In the same manner, in the case of sales of goods and 
merchandi^se, it is lawful for a man to sell his goods at as dear arate as be 
can, on a clear bargain by way of sale. But if A proposes to< borrowed 
sUmof B at interest for a time, and B says he will not lend at such an 
interest, but will sell him goods at such an high rate for a timey Which 
is much beyond the market prii^e, this is a shift and evasion to elude the 
statuteyand the original communication about borrowing and lending 
proves it. This was Beecher's case and Wick's case, both cited in -Rey- 
nolds V. Clayton.(^) The very putting of these cases^hows how proper 
and forcible those diciumgy or expressions, of the judges are, when made 
use of in them; but how improper and inapplicable they are, whe<n thrown 
out concerning loans of money upon contingency. 

I Gpme, now, to the second question. Supposing the first contract, of 
May, 1738, to be valid in law, whether it was contrary to conscience, 
and ought to be relieved against in this Court, on the principles of equity? 
r *675 1 ^P^^ ^^'^ head, I-^shall follow the prudent example which 
t- -' has been set me hj my Lords, the judges, and the Master of 

the Rolls, who have gone before me, by not giving any direct or con- 
clusive opinion! As it would be' unnecessary in the present case, it is 

(if) 4 Leon. 808. (e) Cro. Eliz. 87. (/) Noy, 157. 

(^) 1 Brownl. 180. (A) |Ioor, 897. 
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safest not to do Of and. yet it has been made necessary to say something 
upon it 

No wise and cood man can s^y jthat contracts of this kind deserve to 
be encouraged; for they generally » if not always, proceed from excessire 
prodigality and extravagance on the one hand, and extortion and avarice 
on the other. These are prolifici and generate one another, and as they 
are viiia Umporia aod extensive in their pernicious consequences, if any 
Court has a proper jurisdiction, and is warranted by rules or a course of 
precedents to restrain them, it is their duty so to do. This Court has 
an undoubted jurisdiction to relieve against every species of fraud. 

1^^. Fraudy which is dolus maluSy may be actual, arising from facts 
and circumstances of imposition or circumvention committed by one pian 
upon another. This is the plainest case, 

2ndly, Fraud may be apparent from the intrinsic value and subject of 
the bargain itself; such as no man in his senses, ^nd not being under a 
delusion, vfould^raake on the one hand, and as no honest conscientious 
man would accept on the other. . These are called hard, unequal, uncon- 
scionable bargains. ' Of such the common law has sometimes taken no- 
tice, as in James v. Mprgan,(t) where,, in an assumpsit iov the price of a 
horse, there was a special contract laid, to pay for the horse a barleycorn 
a nail, and double it every nail, which, in evidence, appeared to come to 
500 quarters of barley on the whole. The cause was tried before my 
Lord C. J. Hyde, at Hereford, who directed the jury to have no regard 
to the special agreement, and to give only the value of the horse in 
damages. 

3ri//y. Fraud may be shown from the circumstances or condition of 
the persons contracting. This seems to go farther than the rule of law, 
which says, << fraud must be proved and not ^presumed;'' but it has been 
wisely established in *this Court, to prevent one man from ^ «_^ . 
taking an unjust or surreptitious or extorsive advantage either > -> 

of the weakness or necessities of another; knowingly and designedly to 
take an unjust advantage of another man's necessities is equally against 
conscience, as to take the like advantage of his weakness or ignorance. 
He is equally incapable of acting or judging freely, or taking care of 
himself in the one case as well as the other. 

Athly, Fraud, or dolus malus, may, in the consideration of this Court, 
be collected or inferred from the nature and consequences of the transac- 
tion, as being an imposition or deceit upon other persons not parties to the 
fraudulent agreement. Of this kind are the cases of marriage brocage con- 
tracts; for in them neither of the parties to the contract for brocage is de- 
frauded or deceived, but they necessarily lead to the deceit or delusion of 
one of the parties to be married, or of one of their parents, guardians, or 
friends. So of private clandestine agreements, to return to a parent or 
guardian part of the wife's portion, or.of the provision stipulated for the 
husband. In most of these cases, the parties to the clandestine agreement 
know what they 4o; but the fraud or deceit operates against one of the 
parties to be married, or their friends who transacted the public marriage 
agreement for them. In like manner, where a debtor enters into a deed of 
composition with his creditors for 10^., or any other rate, in the pound, 
attended with 4he usual proviso, that all his creditors <^do accept this 

(01 Leon. 111. I 

Mat, 1838—2 D 
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compoBition abd execute the de^d within a certain trnie;" the debtor 
privately agrees with one of his creditors in order to induce him to sign 
this deed, that he will pay or secure to him a greater eutn in respect of 
his particular deht; in this case there may be no imposition or deceit 
upon the debtor who is party to this particular agreement, but It t^nds 
to deceiving the other creditors, who proceeded in consideration of and 
relied upon an equal composition in respect of themselt^s, and upon a 
benevolent and advantageous consequence to the debtor in respect of the 
ease given him; and, therefore, that Court relieves against it« So of 
premiums contracted to be given for preferring or recommending persons 
r *f)77 1 ^^ public offices or employments. ^Neither of the parties 
^ •'to those agreements is defrauded or deceived, they proceed 

with their eyes open and intend what they contract But the persons 
who have the legal authoritative appointment to these offices are, or may 
be, deceived by it; or if the person agreeing to take ihe premium has in 
himself the authority to appoint, it tends to the deceit aqd prejudice of 
the public service, bv making way to introduce an unworthy object for 
an unworthy eonsiaeration. The stating of these cases, thus generally 
put, shows what Courts of equity mean, when they profess to go upon 
reasons drawn from public utility. In order to weaken their force they 
have been called political arguments, and introducing /M^^i/tc^ intothe 
decisions of Courts of Justice.' This was showing the thing in a light 
which best served the argument for the defendant, by taking the word 
politics in the common vulgar acceptation. But if it is considered in Its 
true original meaning, it comprehends every thing that concerns the good 
government, public policy, or order of a country, of which the adminis- 
tration of justice is one essential and principal part. And in this sense 
such political arguments \i2iVe been and must always be admitted, both 
in Courts of law and equity. To apply this — How far is this relief 
dispensed in Courts of equity founded on public utility f or how far is 
public utility or any political principle concerned in it? Thus far, 
and in this sense. Particular persons, in their contracts, ahall not only 
transact bond fide between themselves, and not cheat or deceive one 
another, but shall not transact maldfidCf there shall be no dolus malus 
in respect of other persons who i^tand in such a relation to either of the 
parties, as they may be affected by the contract, or the direct conse- 
quences of it. And as the rest of mankind, besides the particular per* 
sons contracting, are concerned in this, it is property said to be grounded 
on public utility. 

5fhly. I have reserved for the last place that head of fraud on which 
the relief sought by this bill has been chiefly rested; I mean that species 
of fraud which has been held to infect catching bargains with heirs 
r *678 1 ^^^^^^^^^^h in the ^lifetime of a father or any other an- 
\ ^ cestor, against which this Court has, in all times, extended 

its relief. Now, these have generally been mixed cases, compounded of 
all or at least several of the topics ai firaud mentioned under the other 
heads. There has, sometimes, beeq proof of actualfraud and circum^ 
vention, and that is decisive in the cause. There has always been fraud 
collected or inferred from the dreumstande or cdndition of the parties 
contracting: weakness or necessity on the one side; avarice, oppression, 
or extortion on the other; or, at least, advantage taken of that weakness 
or necessity. Always an appearance of fraud in some degree, from the 
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intrinsic nature of the bargain, tiiat it baa been unconsdonable and op- 
pressive. This was the particular ground on which my Lord Jefferies 
relieved Mr. Bemey against Pitt, and reversed my Lord Nottingham's 
decree; and there is no declaration of any imposUionor circumvention^ 
80 far as appears by the book. In most of these cases, there have con* 
curred deceit and delusion upon some other persons who are not parties 
or privy to the fraudulent agreement; the father, ancestor, or relation^ 
from whom the expectation of an estate or accenion of fortune has been 
derived, haa been kept in the dark: the heir or expectant has been kept 
from submitting himself to them, from disclosing his circumstances, and 
resorting to them for advice and assistance, which might have tended not 
only to his support but to his reformation. Thus misled and deceived, 
his father, ancestor, or relation, bath been seduced (9 leave his estate, not 
to his son, or relation, or his family, but to a set of devourers, who have 
divided the spoil beforehand. 

Consider, in the niext place, which of these ingredients have been ii;v- 
sisted, 1 donU say proved, to enter into and infect the contfact <>f May, 
1738. — There is certainly no colour of evidenoe^-in this case, of actual 
fraud and imposition in the defendant. I really believe, Sir A. Jansen 
did not think he was doing any thing immoral or unjust, though, if Mr. 
Spencer's declaration, proved by Louen, could be judficially believed^ be 
had misgivings how far it would be *held good in this Court: - i^^^^ ^ 
but though this case stands clearer of actual fraud than almost I- ' J 
any of this kind that has come before the court; yet several things have 
been strongly insisted on, up6n the part of the plainiifil That here was 
necessity on one side, and advantage taken of it on the other, the very 
hawking about such a proposal speaks it; that here was an unco^q^cioda^ 
bleness in the intrinsic nature of the bargain. Why ahould Mr. Spencer 
be put to borrow money? for the proposal was to borrow and lend on 
the terms of paying two for one, in case the Duchess of Marlborough, 
an old lady, of seventy-eight, had died next week or next day? That 
here was deceit and delusion on the Duchess of Marlborough, his grand- 
mother, who stood in loco parentis, from whom his great expectations 
were; this was averred and intended, and is proved to have been so by 
Mr. Backwell, who appears to have negotiated for both sides.' I admit 
there are more circumstances alleged on the side of the defendant to 
weaken the force of these reasons, than have concurred in most of the 
cases. Mr. Spencer, a man of thirty, placed in a great rank and figure 
in the world, possessed at the time of a great estate of his own, not weak 
in his mind, but of good sense and parts, applying this money to pay off 
tradesmen, honest creditors, and finally of a broken constitution to a 
certain degree, though in that the witnesses differ. If it was necessary 
for me to give a positive opinion on this great point now, I would mi- 
nutely consider the weight of those objections and answers; but, as I do 
not intend it, I will only take notice further of what has been relied upon 
to cure and sanctify the whole — ^I mean the contingency inserted, in 
<case he should survive the Duchess of Marlborough.' I would not 
have it gone away with, that the insertion of such a contingency or risk 
would in every case sanctify and establish such a bargain. Suppose 
auch a bargain were made with a son in the lifetime of his father or 
grandfather, on whom his only dependence, and from whose estate, 
coming to Uie borrower, the only fund for payment of the money must 



304 AFPBNDIX. 

arise — I appeal to the understaftding of mankind, of what consequence is 
r *fi80 1 insertion *of such a contingency, or how does it lessen 
L ^30 J f )jQ value of the security? If the son or grandson dies in the 
lifetime of the father or grandfather, and the estate never comes to him, 
the lender knows there never can be any fund for his payment. He 
might, indeed, lay up the debtor'sbody in a prison, but that pays neither 
principal nor interest. Therefore, whether such a contingency is inserted 
or not, it wilt come to the same thing. He knows the fund for payment 
must depend on his debtor surviving his father or grandfather, whether 
the payment is expressed in words to depend upon that contingency or 
not. I have, therefore, always thought there was good sense and great 
force in what Mr. Vernon reports to have been said by the Court in 
Berney v. Pitt — <<That the inserting the clause in the defeazance, < that 
the defendant should lose his money, if the plaintiff died before his 
father,' did not at all differ the case in reason from any other bargain 
inade by the plaintiff, or any other remainder-man in tail, to be paid at 
their father's ^eath; for that, in these cases, if the son died, living the 
father, the debt tdotlld "be lost of course^ and, therefore, the expressing 
it particularly in the defeazance, made the bargain the worse, as being 
done to colour a bargain that appeared to the deiendant himself uncon- 
scionable. 

I have not mentioned the reasons drawn from the diseouragement of 
prodigality, and preventing the ruin of famih'es, ingredients which the 
Court has often wisely taken along with them. 

Mr. Atflorney sard it was vain and wild for Courts of Justice to pro* 
ceed upon principles to restrain prodigality and prevent the ruin of fami- 
lies. -^ If .he had said it was ineffectual in many flagrant instances, I should 
have agreed with him; But I cannot' hold that to be vain and wild, 
which the laws of all well-constituted governments have endeavoured to 
do as far as possible; which all wise legislators and able judges have point- 
ed their acts and decisions against. The law-makers in ancient Rome, 
and the Roman Senate, were not so weak as not to know that laws to re- 
strain prodigality, to prevent sons running in debt in the life of their 
r ♦681 1 ^^^^®^*' *would in many, perhaps in most instances, be fruit- 
L ^ less and ineffectual; yet they made their laws to put prodigals 

under tutelage; they made their famous senatuseonsullum Macedonia* 
num; they invested the praetor with various and strong powers, (A?) happy 
if, in the event they struck some terror, gave some check to that torrent 
of mischief — est quodam prodire tenus si non datur ultra, 

Mh Solicitor objected, that, for this court to proceed On such general 
principles, was to assume a legislative authority, and instanced several 
acts of Parliament to restrain and make void contracts of a pernicious 
tendency to the public. Whatever can properly be called, << assuming^a 
legislative authority in this Court," I utterly disclaim; but, notwithstand- 
ing that, I shall never be afraid or reluctant to exercise that jurisdiction 
in this Court which I find established. And where I see a ground of re- 
lief settled by a series of precedents of my predecessors, not reversed or 
controlled by that supreme Court which alone has the c6rrection of the 
judgments of this, I shall adhere to them. Therefore, as far as my Lord 
Jeffreys went in the caie of Berney v. Pitt,(/) as far as my Lord Cow* 

(k) Dig. L. 14, tit 6 ; Gnr. Orig^ Jor. L. 3, a. 86, 69, pp. 72, 134. (Q 3 Vim. 14. 
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per went in that of Twuleton r. Griffith^(m) m far ai my Lord King 
went in that of Curwen v. Mi]ner,rn) and as far as my Lord Talbot de- 
clared his opinion upon the original transaction in the case of Cole v* 
6ibbons,(o) sofar,and as far as those principlesdo naturally and justly lead, 
1 shall not scruple to fol low. f As to the acts of Parliament which hare been 
mentioned, it will be found upon examination that many, ^ough not all 
of them, were made, not for want of power in this Court to give relief 
against some of those contracts, but in order to make them void->at law; 
to give the party a strict legal bar against them, and to save the expense 
ancTdelay of coming into this Court for redress. 

I am sensible I stand in need of much excuse for having spent so much 
time on this subject, when the judgment I am *going to give p ^^g^ ^ 
will not turn upon it; but 1 have done so, that the work of *- ** •* 

this day may not be misunderstood, and that it may not be rumoured 
abroad that the former precedents had been shaken; that thia Court was 
departing from the principles my predecessprs had wisely established; and 
that a licence was proclaimed to every iniquitous and unconscionable 
bargain, because voluntarilyj and what is vulgarly called ybtWy, entered 
into, like what is called killing fairly in a duel, which yet the law never 
allows for an excuse in murder. It is so notorious, that it wants no 
proof that annuities for life, junctims, post-obits^ extorted or surprised 
from young gentlemen, before they feel the weight and value of their 
estates, are grown into a settled traffic; that there are brokers for them 
about this town, who perhaps set — always encourage them. This must 
ai|d ought often to abate the weight of appearances of fairness in the per- 
son whose money is advan^eed. He may be kept behind the curtain, 
when the broker^ the real transactor, may know the whole. I was the ra- 
ther desirous to shut the door against such « misapprehension, for fear it 
should have the consequences which nay Lord Cowper suggests did pro- 
bably follow on Lord Nottingham's first determination in the case of 
Berney v. Pitt, ^ that the {Practice of devouring young heirs took heart 
and increased from that decree.' 

I come now to the last point, whether the new security given in Octo- 
ber, 1744, after theDuchess of Marlborough's death, amounts to such a con* 
firmation of the former contract, or to such a new agreement by Mr. Spen- 
cer, as is sufficient to bar the plaintiffii, his representatives, of any relief in 
this cause? This is the point upon which the determination of this cause 
will turn, and I entirely agree with the opinion that has been already deliv« 
ered. Had the first bond been void by the statutes of usury, no new 
agreement or new security to pay more than the principal advanced and 
legal interest would have- supported or made it better. The original cor- 
ruption would have infected it throughout; but in cases of bargains sub- 
ject to equitable objections, upon which this Court might re- p **ft^^ i 
lieve, *it is otherwise, and a man fully informed, and with L "" J 
his eyes open, may fairly release or come to a new agreement and bar 
himself of that relief. The Duchess of Marlborough died the 18th Oc- 
tober, 1744; then the money became due according to the condition of 
the first bond; the new bond bears date the 19th October, 1744, but was 
not executed till the beginning of December following. After this Mr. 

(m) 1 P. W. 340. 

(n)' Cited 3 P. W. 293 (o) 3 P. W. «90. 
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Spencer' did two further acts of confirmation, by paying two sums of 
1000/. at different times in part of the debt. The material inquiry is, 
was this done after full information, freely, without compulsion, and with 
fairness? The evidence upon this head has been particularly repeated; 
and, upon the best consideration I can give, it appears to me to be so. I 
will state only the result 

1^/. Mr. Spencer's condition of necessity was over; for, thoueh he 
had no power over the inheritance and capital of the Duchess of Marl- 
borough's estate, he had an accession of incpme of 20,000/. or 21,000/. 
per annum added to about 8000/. per annum before. A little more 
than one third of ope year's revenue would have paid off the whole de- 
mand. , If this can be called a state of necessity ^ how.far shall we carry 
that? 

2nd. The state of expectancy, which, being a distant prospect, some- 
times tempts people to load or incumber it upon exorbitant terms, was 
over, for every thing to be expected from the Duchess of Marlborough 
was come into ^possession. 

Srdly, The Duchess being removed out of the way, the danger of her 
coming tojhe knowledge of his conduct and circumstances, and his fear 
of offending her, by that means were also removed out of the way; this 
appears to have been the principal reason of his taking such methods of 
raising money, and the principal restraint upon him from seeking relief 
in a Court of justice. ' 

Athly. There was then no ancestor or relation left on whom any de- 
ceit or delusion could be committed in consequence of any new agree- 
ment. 

5thly. It appears from Loften's evidence, that, before this new bond 
r *684 " 1 ^^* S^'^^'^' ^^^ Spencer had sufficient notice that *he had a 
^ ^ chance, at least, of relief in a Court of equity; for he de- 

clared that the defendant had himstM cor^essed it was doubtful whether 
the first contract was valid in Jaw and equity. This was information 
abundantly sufficient to open his eyes. 

Sthly, In this situation there was no impediment against seeking this re- 
lief, nor any hazard from disclosing the whole case in a Court of justice. 
^ Under these circumstances Mr. Spencer gSte the new security, with- 
out any fraud, surprise, or contrivance, to draw him into it; and I think 
they operate more strongly to support it than the deed of confirmation 
in Cole v. Gibbons, (/?) allowed by two Lord Chancellors. In that case 
it is observable that my Lord Talbot says, expressly — << had all depended 
on the first assignment, he would have set it aside, as being an unreason- 
able advantage made of a necessitous man; but seeing that Martin was 
afterwards fully apprized of every thing, and yet chose to execute a deed 
of confirmation of his former assignment, and since not the least fraud 
or surprise appeared in that transaction, it was too much for any Court 
to set all this aside." The only difficulty insisted on to distinguish that 
case from the case now in judgment was, that there Martin, the releasor, 
was not in the power of Cole, the releasee; for the first transaction be- 
ing only an assignment of a contingent legacy, Martin was no debtor, 
and Cole could have taken no remedy against him. But here Mr. Spen- 
cer was a debtbr, and Sir A. Jansen might immediately have distressed 

(f)3P.W.29«. 
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htm by an action* The answer to this is, that there was neither attempt 
nor threat of bringing an action,but all the civil complacent usage possible, 
repeatedly acknowledged by Mr. Spencer himself. It was lurth^ ob- 
jected, that the case of Cole v. Gibbons was single, an(]| that there are 
several precedents in which such new securities and subsequent transac* 
tions have not been suffered to give a sanction to demands of this nature; 
namely, the !Barl of Ardglass v. Muschamp,(9) where there was a re* 
lease from the ^'Elarl of Ardglass, the nephew, who had been ^ «gg. ^ 
imposed upon, executed after the bill brought; and yet it was ^ * 

not suffered to prevail, but set aside. But under what circumstances was 
that release obtained? After Muschamp had obtained from his nephew 
bis fraudulent grant of a rent-charge of 300/. per annum in fee for 300/., 
the nephew made a settlement of his estate on his uncle in failure of issue 
male of his own body. Then the uncle brought a bill in his own name, 
and joining his nephew with him, to set aside the rent-charge for fraud. 
The defendant Muschamp gets the nephew, though a co-plaintiff, separate 
from his uncle, and procures a release, without any consideration pend- 
ing the trial. The nephew died, but this caused no abatement as to the 
uncle, the remainder-man, he carried on the suit to a hearing, and this 
release, so obtained, was held not to stand in his way. The other case 
was Wiseman v. Beake,(r) coram the Lords Commissioners, in 1690; 
but the confirmation there was more extraordinary than in the last: for, 
after the original fraudulent bargain obtained, the book says, thatBeake, 
understanding that the Chancery began to relieve against such bargains, 
advised with Serjeant Phillips what was fit to be done in the case, and 
thereupon a bill was brought against the plaintiff Wiseman to compel 
him either to re-pay the money advanced with interest, or to be fore- 
closed of any relief against this bargain; and that, in answer to that bill, 
Wiseman had declared he elected to stand to the bargain; that it was 
fairly and duly made, and that he would not seek any relief against the 
same; and, therefore, ought not now to be relieved against his own elec- 
tion and oath : but the Court would not suffer this to prevail as a confirma- 
tion, saying, it was only a contrivance to double-hatch the cheat; and 
it was rightly said, Wiseman being exactly in the sanie circumstances of 
necessity and distress at the time he put in his answer as when he made 
the bargain, — his uncle, on whose death the contingency was pot being 
still living; and it was proved, that the contrivatice *to gain ^ ^^^^^ , 
a sanction to the fraud was by abuse of the proceedings. of t ^ 

this Court. This was certainly a strong aggravation of the fraud and ill 
practice; for, there is nothing which Courts of equity do more rigorously 
discountenance, than such amicable, suits to support fraudulent transac- 
tions by confessions in answers. Besides, in both these cases, the original 
transactions were manifestly and grossly fraudulent; but I have gone no 
farther in the case now in judgment, than to show it to be a doubtful 
object of relief \n this Court; and surely a case of balancing and doubt 
is the most proper of ail others to be put an end to between the parties, 
by a new agreement fairly entered into. . 

Upon the whole, the only relief 1 can give the plaintiffs, is against the 
penalty of the last bond, and the judgment upon it. Upon this relief 
the only doubt which could arise, is as to the costs of suit; and as to the 

iq) 1 Vara. S37. (r) % Vm. 121. 
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costs in this Court, I am of opinion the defendant is not entitled to them. 
The plaintiffs are only execu tors,. the contract far from deserving favour, 
and the plaintiffs had certainly catiaampfobabilem litigandv, and I ob- 
serve, that, in Cole v. Gibbons, which as this was determined on the 
point of confirmaiiqn by the subsequent transaction, Lord King, at the 
first hearing, dismissed Martin's cross bill, which sought to set aside the 
assignment, without costs; and gave Cole, the assignee of the legacy, no 
costs upon his original bill. This appears by a copy of the decree. It 
is true, that in that case there was no penalty, and here is one; but still 
that don't take away the discretion of the Court to give costs or not ac- 
cording to the circumstances of the case. 

So decreed on account of principal and interest on the bond, 19lh 
October, 1744, and ddendant to have his costs of law, and upoc^ pay- 
ment of what should be found due thereon, -the bond to be delivered up 
and satisfaction acknowledged on the judgment. But no costs in this 
Court on either side, unless plaintifis should make default in payment, in 
which case their bill to stand dismissed with costs. 



[ *687 ] *(B). 

MxKCHiM V. Navcs; 

The circumstances of this case will be found stated at sufficient length, 
ante^ p. 626. 
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Nugent v, Gifparp* 

(MICH. IS GEO. 2.-^N CHANCERY, 1738.) 

■" . . .. * ' 

Sir Richard Beu.ino lent, in the year 1711, the sum of 3000/. upon 
a mortgage, which he took in the names of Knight and Longueville, and 
dying, in 1716, possessed of a personal estate of 40,000/. and upwards, 
by his will made his son, Mr. Arundel BelUjig, his sole executor an4 
residuary legatee; who having in his father's lifetime borrowed, upon 
two bonds, the sum of 1600/. of Knight, after his . father's death, in the 
year 1718, assigned the trust of this mortgage to Knight, as a farther 
security for the money due on thoae bonds* Mr. Arundel Belling after* 
wards died insolvent, having wasted the whole personal estate which 
came to him from his father. 

The bill was brought by the representative of Knight, for satisfaction 
of the debt out of this mortgage, against the Lady Giffard and- Mrs. 
Arundel, the daughters and co-heirs of Mr. Arundel, and against the 
mortgagor's heir-at-law, and also against the executor of the surviving 
trustee of the legal estate. 

The defendants, the Lady Giffard and Mrs. Arundel, insisted, that, on 
their mother's marriage with Mr. Arundel, articles were executed. 
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Whereby Sir Richard Belling covenanted to settle lO^OOOA with 5000/. 
more (their mother's fortune,) on Mr. Arundel and his wife^ with several 
remainders *to the issue of that marriage, and, that cove- ^ *RgR i 
nant having never heen performed, that Sir Richard Bell- ■- ^ 

ing's personal estate, which came to the hands of Mr. Arundel, was 
bound by it; and that there being no legal assignment of the mort- 
gage to Knight, it still continued part of the specific astets of Sir 
Richard; and consequently, subject to their incumbrance, which was 
prior to the plaintifif's; that this covenant was a lien on Sir Richard Bell- 
ing's personal estate: and that Knight having lent his money upon a se- 
curity which he knew to be part thereof, must be considered as having 
notice of whatever was a charge on the security. 

The plaintifif insisted that Knight had lent bin money iairly without 
notice of such article, and that Mr. Arundel, as sole executor and re- 
siduary legatee of Sir Richard Belling, had an absolute power over his 
personal estate, and might dispose thereof as he thought fit; and that the 
assignment to Knight being for a bond fide consideration, it ought to be 
looked Upon here in the same light aa an aapignment of a legal estate 
would be at kw. 

Lord Habdwicke, C. — ^The defendants, the Lady Gifiard and Mrs. 
Arundel, insist that they are creditors of Sir Richard Belling; that the 
trust of the mortgage ia question is part of his specific assets, and being 
such, must be applied to pay his debts, before it can be applied to the 
payment of any debt of Mr. Arundel's, who was only an* executor to 
him; and that this assignment by the executor is not such a disposition 
as can take place against them, but that they may still follow the aasets. 
Their claim arises upon their father's marriage articles, whereby Sir 
Richard Belling covenanted to settle the two several sums of 10,000/. 
and 9600/. upon Mr. Arundel and his wife, with remainders to the issue 
of the marriage. . There was no son, butonly two daughters (the defend- 
ants,) of that marriage; who now say that they are entitled to have this 
money raised, although the case that hath happened of there being no 
sons and but daughters of the marriage, be no where mentioned in the 
articles; but I am of opinion (was it necessary for me to de- p ^ctM 1 
termine *it,) that the defendants are well entitled to have L J 

this money raised, although this particular case be not expressly provided 
for, because this Court will construe articles in the most liberal sense, for 
the benefit of the issue of the marriage. But, at the same time, I think the 
disposition that hath been made by the executor a good one, and that they 
cannot disturb it. I must take notice that there is a power of revocation 
in Sir Richard Belling and his lady, and the survivor of them, to revoke 
all the uses of these articles, and limit such new ones as they think fit; 
so that although the defendants be creditors, they are so under the cir- 
cumstances of being liable to a power of revocation, though that indeed 
does not appear to have been executed. ^Taking them, therefore, to be 
creditors, the question is, whether they can follow this sum of 3000/. in 
the hands of the plaintiff, so as to have the benefit of it as specific assets; 
and I am of opinion, that they are not entitled to follow it as specific as- 
sets, but that the plaintifi* hath a good right to retain it as a security for 
his debt. There is no doubt but that in point of law, the executor hath 
the power of disposing of and aliening the assets and that when he hath 
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80 4oney DO creditor can follotvihew, because his debt isy in law, no 
lien upon the assets^ but only a demand on the executor. This Court in- 
deed goes farther^ and will follow them into the hands of others besides 
the executor; and therefore if an executor pay a legacy, and leave debts 
unpaid, thia Court will not suffer the legatee to run away with the assets, 
and disappoint the payment of the debts; and so in other cases of the like 
nature. But this does not hold in any case w4iere the executor aliens 
or disposes. of them for a valuable consideration, for unkis there be 
some fraud this Court will not control the power ef executors exercised 
in that manner no more than the law does; and it woakl be of very bad 
consequence if it did, for then no man would care to deal with executors, 
and this on the highest reasons, since a purchaser cannot come here to 
have an account of the debts, nor hath any way to know what debts are 
r *690 1 ^^^^^^^S ^"^ which * would put such difficulties upon pnr- 
\ ^ chasers as to render assets unalienable. It was objectedythat, 

in the present case, the assets are not legal but equitable only> because the 
legal estate being in the trustees, of whomylJongueville was: the sur- 
vivor, Knight did not acquire any legal but only ani equitable estate; and 
that by the rules of this Court he took it, subject to all the equity it was 
burthened with in the hands of the person who made the assignment. 
That, indeed, is4he general rule of the Court, but it holds only where 
the thing itself is charged with that equity, not where, there is but a bare 
demand against the person of the executor. Nor does this Court make 
any difference between the executor's power over legal and equitable as- 
sets; and it would be very mischiev^s was there any;, for suppose an 
executor takes a trust term, he could never sell it, since it would be liable, 
in the purchaser's hands, to any debts of the testator, notfwithstanding 
money had been paid for it, there being no difference made wh^re there 
is money paid and where not. The next objection was, that Knifi;ht 
took the assignment of this trust, t^ith. notice of its being part of 
Sir Richard Selling's ainets, and therefore knew it was liable to his 
debts; but this objection would hold equally in all other cases of pur- 
chases from executors, where the purchaser derives his title from him. 
The next thing that was objected was, that here was no consideration of 
money paid by Knight, but only of debts due before, which were con- 
tracted in the life of Sir Charles Belling, and that therefore this was a 
devasttxvit to which Knight was party, and which he knew to be so. 
But I do not find that this Court hath laid it down for a rule, and if an 
executor sells for money or debts due from himself, this shall affect the 
security in the hands of the assignee; for suppose here had been money 
paid down, might not that money have been misapplied? 'Nay, he 
might have paid those very debts with it; but if the transaction be a fair 
one, I do not see where is the difference; since money that is bond fide 
due, is as good a consideration as monejr actually paid down. The 
two authorities that were cited to support the defendant's pretence, 

r ^Q^l 1 ^^' ^^^^' ^^'^ ^^ *Crane v. Drake,(^) for which 1 have 
*- ^ looked into the Register's book, and thereby the ground of 

that case appears to have been the notice which the purchaser had of the 
plaintiff's debt, and was admitted by him in his answer. Now apply 
that to the words of the Lord Cowper's resolution, where he puts it pn 

(t) a Y^nu 616. 
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the con^Tanee to cMTeat the pkiiitiff ctf bis debt, tnd it »tke8 a stroog 
eaie that where debts are ataading ent, and a peraon hath notiee of such 
debts, and then disicounts his own debt due by the executor, such a transac-* 
tioo is a fraud. But that differs greatly from our case^ where there is 
not even a suggestion that Knight knew of Sir Riehard Selling's having 
any debts whatever; and the clause i^ead out of the Lady Oifford's 
aMwer, goes a fp'eat way to show the contrary, for die says that Sir 
Richard Belling lefi: a personal estate of 40,000/. which her father wasted; 
and if so much was left, it rather argues that there were bo debts than 
it does notice of this debt, which arose by a marriage aettlemept amongst 
themselves in private, so that this case of Orane v. Drake does no way 
come up to the present one, being singly founded on the notice from 
which the Lord Cowper inferred a coliumon, and grounded his decree 
thereupon. The next authority that was relied on was that of Paget y. 
He$kins,{/) which was a very clear case; for th»^ was no alienation of 
my particular ebaltel to a purchaser for a valuable consideration, but 
only the wife's fortune computed at 6000/., and taken with the plainest 
notice of its being subject to an account, which no way resembles the 
case of a purchase of a term, or other distinct thing, for the use of the 
purchaser, so that there was the plainest and highest equity in the 
world. I therefore think these cases do not come up to the present one, 
and am of opinion^ upon the whole that this is a good assignment, and 
that the plaintiff is entitled to the benefit of it.' But here being three 
bonds, the last of which was entered into in the year 17i24, for the sum 
of 400/., which was long after the assignment, and not appearing to be 
taken in exchange of either of the old ones, I cannot decree satisfaction 
for more than *the other two; and as to that one, he must p ^Kggo i 
come in as a creditor on Mr. Arundel's assets. ** ^ 

And so decreed the two bonds to be paid out of the mortgage m<^n^. 



(D.) 
Mbab vi Com. Obrxbt & Al. 

TItm. 19 OBO n.-'-IN GANG. JULY, 1745. 

Job El MsAD, the elder, was entitled to a mortgage in fee, which had 
been conveyed to a trustee for him, and by his will gave the residue of 
his personal estate to be equally divided between the plaintiffs, his chil- 
dren, and his other son John Mead, the banker, and made him, his own 
wife Jane, and his brother William, executors in trust, and died in 1712. 
John Mead, the son, was in 1726 appointed by this Court receiver of the 
Duke of Buckingham's estate, and beine called upon to give security, he 
^proposed to assign this mortgage to the Master, as a security for his duly 
accounting; he, his mother, and William Mead, all averring that he had 
paid all his father's debts, and satisfied his brothers and jisters for their 
shares of the -residue of the father's estate, whereby be was really enti- 
tled to alt the money due on the mortgage; and it likewise appeared^ by 

(0PNosd;inC%«w4ai. 



312 AFPXH9IX. 

his father's books of aceount kept in Uie shop, that he and his uncle, and 
partner William, had paid 1500/. more than they had receired upon ac* 
count of the father's debts, and of what had been jpaid to the children.-— 
By indenture, in December 1 726, the executors oi the father and the wr- 
viving trustee of the term conveyed the mortgaged premises to the Master, 
thereby reciting that tiiere was then due on the mortgage 9000/. and up* 
wards, and that it was the proper money of Jekn Mead, the younger, 
and the provisio in the deed was to recontrey to John Mead and his heirs, 
upon his duly accounting as receiver. 

r *693 1 "^^^^ Mead, the younger, died in 1727, greatly ^indebted 
L -'to the Duke's estate, much more than what was due on the 

mortgage, and the defendants, who, as executors to the Duchess of Buck- 
ingham, stood in the Duke's place, insisted on retaining 4bis as a security 
against the plaintiffs, the other children oft John Mead the father, who 
brought their bill to impeach the assignment, insisting that the mortgage 
was part of their father's estate, and that they had never been satisfied 
for their shares of the estate, and that thedefendants having notice of the 
will, this was not such an alienation by the executors as ought in equity 
to bar their right. 

' For the plaintiffs it was argued, that the defendant and her agents 
having notice of the will at the time of taking the'security, must know it 
was a breach of trust in the executors, to assign this as a security for one 
of them, unless it was actually the money of that executor, that this ap* 
peared from the recital of the deed itself, and they could claim it upon 
that foundation only, since here was no reliance on the executor's power 
to convey, for if there had, it would have been so said in the deed; but 
here the deed relied on his being entitled to the money, and must there- 
fore prove it, which distinguished the present case from the common 
cases of alienationil by executors. That this security was irregularly 
taken by the Master instead of a recognizance, without any order of 
Court, but that taking this as an alienation of assets by executors, it 
was not such as in equity would include the residuary legatee's claim 
upon it as assets, but still continued such in the defendants' hands, the 
rule of equity being, that to bar the claim of legatees or creditors, the 
alienation must be bond^deftihd such as in itself appears to have a tendency 
to a right administration. That all the cases proved this rule, as Nugent 
V. Gifiord, 13th November, 1738; Humble v. Bill; Crane v. Drake, 2 
Vera. 444, 616; Hume v. Dubarry, 27th November, 1723; Wilcox v. 
Watson, Cro. Eliz. 405; Paget v. Hoskins, Prac. in Chanc. 431; and that 
the giving this as a security for his aecoontii^g as receiver, had no ten- 
dency to right administration, as paying or securing a debt due to the 
executor had. 

r *694 1 *Lord Habdwickb, C. — ^I do not approve of the Master's 
>- ^ ^ taking this security for a receiver, without an order for 

this purpose. This was irregular; but that concerns only the Duke and his 
representatives, for as to the plaintiff it would be very hard if the security 
should be affected by the misbehaviour of the Master. 

The first general question made in this case is, Whether the plaintiffs 
be entitled to relief against this assignment by their father's exeeutoirs, 
which will depend on its being or not being a good alienation in equity 
of part of John the father's assets by the executors against the residuary 
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legatees. At law it must be admitted to be good, for there a devastatfii 
without fraud leaves the executor only liable to creditors or legatees. 
The legal estate clearly passed, the only doubt therefore is, whether it 
be a good assignment inequity, and the defendants having gained the 
legal estate for a valuable consideration, the equity must be very clear 
and strong to take' it from them.* For that purpose it was said that the 
defendants, or those in #hose place they stand, had notice of this being 
assets^ andj consequently, a trust for the plaintiffs. Now in equity, 
notice will, in many cases, overturn a purchase for a valuable considera- 
tion; for a purchaser, with notice, takes at his peril, liable to the equity 
of what he has notice of. In the present case, the ndtice was, that this 
mortgage was assets. Now the cases cited of trusts are not applicable to 
executors, because whoever takes from an executor, as executor, must 
have notice of the will, and if that was a notice to affect purchasers, no- 
body would venture on a purchase of any part of the assets. This kind 
of notice will not be sufficient of itself to affect this assignment. It must 
also be observed that this is the first attempt by a residuary legatee to 
overturn an assignment for consideration made by executors, for those 
cited have been by creditors who have a general lien on the assets, or by 
a specific legatee who has a particular lien subject to debts. Both these 
cases differ from that of a residuary legatee, for he has no general demand 
on the whole,^ nor any particular part of the assets. 

As to the particular points insisted on to impeach tbisassignment. 1st. It 
is said they took this mortgage not as ^executors, but trus- ^ 4,, . 

tees, there being a devise of all the real and personal estate ^ ^ ^ J 
to them, their heirs, executors, and administrators in) trust to pay debts. 
But this will not, I think, alter the case, and they must be considered as 
executors in this question, for a man cannot make his executors trustees 
of his whole personal estate so as to restrain their general power as exe- 
cutors, though he may of part, as in 'Humble v. Bill. Next it is said, 
that if they took, as executors, still this is not a proper disposition in 
equity of the assets having no tendency to a right administration. Now 
the right ofexecutors is not a bare authority, but an interest, and legatees 
can't take but by the executor's assent. Then what ground of equity is 
here to interpose? It is admitted an executor may sell or mortgage for 
money, but it is said he cannot make an alienation for securing money 
to come into his hands^ though he might apply that money as he thinks 
fit, and pay therewith, if he so pleases, the testator's debts and legacies. 
The case^ cited don't come up to the p|resent, for I can't find one where an 
assignment has been made for a valuable consideration, that the Court 
has permitted creditors or legatees to follow assetis into the hands of an 
assignee, unless there has been an actual or presumed fraud in the execu- 
tor and assignee. In Crane v. Drake, the assignee was the contriver of the 
devastavitf and it was done on purpose to deprive the plaintiffof his debt; 
and in Paget v. Hoskins, the assignment was taken expressly subject to 
the account. In that of Humble v. Bil], there was a difference of opinion 
between this Court and the House of Lords. There was a charge of 
2000/. on a particular part of the estate, and was therefore made a 
security by the will in nature of a mortgage, and it would have been 
going a great way to say that the alienation of the executor should post- 
pone the legatee, especially as it did not appear but that the assignee 
might take it subject to the prior lien. On the other side^ the case of 
Mat, 1838.— 2 E 
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Nttgeat V. Oifibrd hai been relied on ee m autbofrity in point for tte 
Talidity of this alienatioa. The question there wm hetwcen the assignee 
of the executor and ereditors of the testator; and upon consideration of 

^g g I *'' ^^ oases, and the danger of (»^aking in upon the legal 
L i *power of executors, I i^d the alienatien good. I don't 

see how that case diUfera from the present, exo^t thatlhis is stronger; 
for there the consideration was money due fr(m the executor, here mo- 
ney to be paid to him, which might be applied for the purposes of the 
will. Besides, there are some circumstances which distinguish the 
present cane from all those cited, and make it more favourable for the de» 
fendants; for this assignment was transacted with three executors, two of 
whom were not interested, and the third wasa residuary legatee. They 
ail join, and the recital was by all. No^ this might becpme John Mead 
the younger's money two ways: either by his having really paidmore 
than he had received of the assets, or by its being appropriated to him by 
the other execotors,either by release or actuat-assignment. Suppose such 
assignment really made, and then he alone had assigned to the Master, 
could it then be pretended the plaintifis had any right to follow it? If 
that was to be laid down for a rule nobody could take an assignment from 
a legatee of what is given in discharge of his legacy without going back 
into an aceount of the estate to see if rightly administered by the execu- 
tor, and it would be saying that a residuary legatee can never part with 
what has been assigned to him by the executor. If then it would have 
been good, so when done by two deeds, how does it differ in being done 
by one only? for, as to the point of notice, that is the same in the one 
case as in the other. This deed with its recitals and provisoes amounts 
to all this, and imports an assignment by the other executors to John 
I^ead, subject to the defendants' demands. As this assignment therefore 
proceeded on the recital of all the executors, and wasa band fide transac- 
tion, I think I cannot break into it. The bill in this case was not filed 
till twenty-seven years after John Mead the father's death, and long after 
the assignment, and- the consequence of setting the assignment aside would 
be directing accounts, which it is next to impossible at this distance of 
time to go through. 

Upon the whole, therefore, I am of opinion that the plaintiffs have not 
a sufficient equity to set aside this assignment, as there was no fraud, was 
made for a valuable consideration, and the legal estate gained by the as- 
r *6d7 1 *^K^®^ (torn two ^executors not interested, and who might 
L -I have assigned it to John Mead, the son, at that time, for his 

share or in satisfaction of what he had advanced. 



(E.) 
Lakolbt v. Com. Oxford. 

(PA8CH. 31 GEO. a.--IN CANC. MAY 14, ins.) 

Lavoxjst sold an estate to Mr. Edward Harley, father to the now 
Earl of Oxford; and 10,000/^, part of the purchase-money, was left io 
Mr. Harley's hands. Langley made his wUi| end thereby gave two 
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legacies of 3,000/. eed l^OQOA eat of the 10,000/. Mr. Harley aftier- 
wards paid the 10,000/. to Laogley'a executor, and now the legatees 
brought their bill against the Earl of Oxford, as executor to his father 
Mr. Harley, to have their legacies paid out of 4he 10,000/«, and to open 
the account, which had been settled, between Langley's executor and 
Mr. Harley. 

Lord H AEDWicxB, C.#^The general questioo is, whether the plaintifib, 
who are legatees out of these 10,000/., are entitled to be relieyed against 
this transaction between Langley's executor and Mr. Harley, as havipg 
a specific lien upon these 10,000/1 It has been iiuiisted, that these lega« 
cies are a specific lien upon part of the personal estate, and that the exe* 
cutor could not release, assign, or discharge this debt, without the con- 
currence otthe specific legatees; and it has been compared to the ease of 
an equity upon a particular thing, as upon a bond assigned for the benefit 
of a third person; and the general rule is. so, if there be notice to the 
obligor. But there is a great difierence between that case and the case of 
legacies. Upon the assignment of a particular debt, there is nothing to 
be done but taking an account of that particular debt; and the assignee 
may as well state the account as the assignor; but in the case of lesacies 
it is otherwise, there must be an account of all the assets and of the debts, 
*in order to see, whether, after the administration of all the ^ ^aoa i 
assets, the specific legatee will be entitled to the thing devised ■-, ^ 

to him; and if the reasoning drawft from the assignment of a bond was 
to hold here, it would hold equally where a term is sold by an executor 
for payment of debts, the devisee of the term might overturn the sale. 
The case of Bill v. Humble(a) is something to this purpose. That case 
had different fates: In this Court the mortgagee of the term prevailed, 
but the decree wps reversed in the House of Lords, though I lay no 
great stress upon the note at the end of the report; those notes being 
generally imperfect, and never giving the reasqn of the reversal, which 
it is often difficult to find out, though one sometimes guesses at it from 
the printed cases. The reasons given by Lord Keeper Wright are very 
strong, and the laying down a rule that a^ssets should be so affected by a 
specific legatee, as not to be alienable without bis consent, .would be at- 
tended with mkny inconveniences. I have fi)und somewhere, that a dis- 
tinction was taken in the House of Lords ii^ that case of Humble v. Bill, 
that Humble, coming in as a mortgagee, might take the term subject to 
the legacy, which he could not be thought to have done if he had pur- 
chased and paid the full value of the term. An executor is not bound to 
assent to a legacy; and though this Court will ^compel him to it, yet if, 
upon a bill brought for that purpose by a legatee, the executor insists that 
there are debts,' and not sufficient assets to pay them, the Court will not 
decree him to assent until an account has been taken of the assets and 
debts. Indeed, as it is said by the Master of the Rolls in the case of 
Ewer V. Corbet,(i) If an executor should sell a part of the personal estate 
at an undervalue, this would be an evidence of fraud; or if a purchaser 
of a term knew that all the debts were paid, it would be a hardiness in 
him to proceed in hiil purchase without the devisee's concurrence, and it 
might be too strong a determination, to support a sale so made without 
the devisee's concurrence. But the present case is distinguishable from 

(a)SVeni.444; (S)SP.W.148. 
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r *699 1 ^^^ ^^ a terin for years, the de\rifle here being only of 
^ ^ *3yOOO/. and 1,000/. oat of 10,000/., a devise of legacies out 

of a debt subject to a different litigation upon a long account The whole 
debt IS not given; and who had the right of stating the account with the 
debtor? Certainly the executor. Debtors would be greatly entangled, 
if, by the debtee's laying a charge upon the debt, they should be disabled 
from stating their account with the executor. Sippose two partners, and 
one df'them gives a legacy oat of his share, could not the other partner 
and the executor settle the account? I am of opinion they might; and 
there never was aii instance where, in taking an account of a partnership, 
it was not thought sufficient to have the executor only a party. The law 
vests the power of settling the testator's accounts in the executor, and 
conclude the particular legatees by what he does; and that rule must not 
be broken in upon, without some particular reason. It would be very 
inconvenient and dangerous to say that an executor could not settle the 
account of his testator's assets, especially in this case, where so much the 
greater part of the debt was to come into the testamentary estate. 

Bill dismissed. 



2 & 3 Will. 4, c. 100. 

•tfn Act for shortening the Time required in Claims of Modus Deci- 
mandi, or Exemption from or Discharge of Tithes. 

[9th August, ia32.] 

Whereas th6 expense and incovenience of suits instituted for the 
recovery of tithes may and ought to be prevented, by shortening the time 
required for the valid establishment of claims of a modus decimandiy or 
exemption from or discharge of tithes; be it therefore enacted by the 
r *700 1 ^'"S'** "n^ost excellent Majesty, by and with the advice and 
L J consent of the Lords Spiritual and Temporal, and Commons, 

in this present Parliament assembled, and by the authority of the same, 
that all prescriptions and claims of or for any modus decimandi^ or of 
or to any exemption from or discharge of tithes, by composition real or 
otherwise, shall, in cases vyhere the render ^of tithes in kind shall be 
hereafter demanded by our said Lord the King, his heirs or successors, 
or by any Duke of Cornwall, or by any lay person, not being a corpo- 
ration sole, or by any body corporate of ihany, whether temporal or 
spiritual, be sustained and be deemed good and valid in law, upon evi- 
dence showing, in cases of claim of a modus decimandij the payment or 
render of such modus j and in cases of claim to exemption or discharge 
showing the enjoyment of the land without payment or render of tithes, 
money, or other matter in lieu thereof, for the full period of thirty years 
next before the time of sirch demand, unless, in the. case of claim of a 
modus decimandif the actual payment or render of tithes in kind, or of 
money or other thing differing in amount, quality or quantity from the 
modus claimed, or; in case of claim to exemption or discharge, the render 
or payment of tithes, or of money or other matter in lieu thereof, shall 
be shown to have taken place at some time prior to such thirty years, or 
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it aliAll be proved that sueh ptyraettt or render of modu$ wis mtde 
or enjoymeot had by some conaent or agreement expressly ma^e or 
given for that purpose by deed or writing; and if such proof in support 
of the claim shall be extended to the full period of sixty years next be«- 
fore the time of such demand, in such cases the claim shall be deemed 
absolute and indefeasiblci unless it shall be proved that such payment or 
render o£ modus was m^ or enjoyment had by some consent or agree* 
meat expressly made or given for that purpose by deed or writing; and 
where the render of tithes in kind ohall be demanded b;^ any archbishop^ 
bishop,! dean, prebendaryi parson, vicar, master of hospital, or other cor* 
poration sole, whsjtber spiritual or temporal, then every such prescription 
or claim shall be valid and indefeasible^ upon evidence showing such 
payment *or render of modus made or enjoyment had, as is . ^-^. ^ 
hereinbefore mentioned, applicable to the nature of the claim, *- ^ 

for and during the whole time that two persons in succession shall have 
held the of&e or benefice in respect whereof such render of tithes in 
kind shall be claimed^ and fof not less than three years after the ap- 
pointment and institution or induction of a third person thereto: provided 
always, that if the whole time of the holding ot such two persons shall 
be less than sixty years, then it shall be necessary to show sqch payment 
or i:end^r of modus made or enjoyment had (aathe case may be,) not 
only during the whole of such time, but also during such further number 
of yeais, either before or after such time, or partly before and partly after, 
as shall with such time be sufiScient to make up the full period of sixty 
yearly and also for and during the further period of three years after the 
appointment and institution or induction of a third person to the same 
o^fle or benefice, unless it sba)l be proved that such payment or render 
of modus was made or enjoyment had by some consent or agreement 
exfH::essly made or given for that purpose by deed or writing. 

II. And be it further enacted^ That every composition for tithes which 
hath been made or confirmed by the decree of any Court of equity in 
England in a suit to which the. ordinary,, patron, and incumbent were 
parties, and which hath not since been set aside, abandoned, or departed 
from, shall be and the same is hereby confirmed and made valid in law; 
and thst no modus, exemption, or discharge shall be deemed to be within 
the provisions of this act, unless such modus, exemption, or discharge 
shall be proved to have existed and been acted upon at the time of or 
within one year next before the passing of this act. 

IIL Provided always. That this act shall not be prejudicial or available 
to or for any plaintiff or defendant in any suit or action relative to any 
of the matters before mentioned, now commenced, or which may be here* 
after commenced, during the present session of Parliament, or within one 
year firom the end thereof. 

*iy. Provided also, and be it further enacted, That this ^ ^^^^^ ^ 
act shall not extend or be applicable to any case where the I- ^ « J 
tithes of any lands, tenements, or hereditaments shall have'been demised 
by deed for any term of life or number of years, or where any oomposi-* 
tion for tithes shall have. been made by deed or writing, by the person 
or body corporate entitled to such tithes^ with the owner or occupier of 
the land, for any such term or number of years, and such demise or 
composition shall be subsisting at the time of the passing of this set, and 
where any action or suit shall be instituted for the recovery or enforcing 

2x13 
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the pajrment of tithes in kind within three years next after the expira- 
tion, surrender, or other determination of such demise or composition. 
* y. Provided also, and be it further enacted, That where any lands or 
tenements shall have been or shall be held or occupied by any rector, 
vicar, or other person entitled to the tithes thereof, or by any lessee of 
any such rector, vicar, or other person, or by any person compounding 
for tithes with any such rector, vicar, or other person, or by any tenant 
of any such rector, vicar, or other person, or of any such lessee or com- 
pounder, whereby the rif^ht to the tithes df such lands or tenements may 
have been or may be durmg any time in the occupier thereof, or in the 
person entitled to the rent thereof, the whole of every such time and 
times shall be excluded in the computation of the several periods of time 
hereinbefore mentioned. 

VI. Provided also. That the time during which any person otherwise 
capable of resisting any claim to any of the matters before mentioned 
shall have been or shall be an infant, idio^, non compos mentis f feme 
covert, or lay tenant for life, or during which any action or suit shall 
have been pending, and which shall have been diligently prosecuted, 
until abated by the death of any party or parties thereto, shdl be ex- 
cluded in the computation of the periods hereinbefore mentioned, except 
only in cases where the right or claim is hereby declared to be absolute 
and indefeasible. 

VII. And belt further enacted, That in all actions and suits to be 
r *7n<t 1 coii^^c"<^^d after this act shall take effect^ it shall *be suffi- 
l 70S J ^j^^^ ^^ allege that the mo4us or exeniption or discharge 
claimed was actually exercised and enjoyed for such of the periods men- 
tioned in this act as may be applicable to the case; and if the other patty 
shall intend to rely on any proviso, exception, incapacity, disability, con- 
tract, agreement, deed. Or writing herein mentioned, or any other matter 
of fact or of law not inconsistent with the simple fact of the exereise and 
enjoyment of the matter claimed, the same shall be specially alleged and 
set forth in answer to the allegation of the party claiming, and shall not 
be received in evidence on any general traverse or denial of the matter 
claimed. 

VIII. And be it further enacted, That in the several cases mentioned 
in and provided for by this act no presumption shall be allowed or made 
in favour or support of any claim upon proof of the exercise or enjoy- 
ment of the right or matter claimed for any less period of time or number 
of years than for such period or number mentioned in this act as may be 
applicable to the case and to the nature of the claim. 

IX. Provided also, and be it further enacted^ That this act shall not 
extend to Scotland or Ireland. 
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PRINCIPAL MATTERS. 



The ptgM nferrad to ire thote between bneketo, [ ] 

ABSTRACT, is prepared at vendor's expense and hy vendor's solicitori ldl| n. 
compared with the originals by purchaser's solicitor, ib. 
complete, when, 377. 

" ACRES," when this word is used in imrticnlan of sale, it seems statate, and not cus- 
tomary acres, will be understood, 114. 

ACT OF PARLIAMENT, titles under, defective, when, 580. 
presumed even against the crown, 449. 

ADVO WSON, statement'in the particulan of sale of, that avoidance of, was likely to 
occur 49000, not binding, ISS^ 
grant of, presumed, under what circumstances, 446. 

AGENT. See Contract Signature. 

AGREEBIENTS. See Contract Breach of Contract Sale of Land. 

AMBIGUITIES, may be explained by parol evidence, when, and when not, 80. 

ANNUITY, purchaser of an estate subject to an annuity cannot avoid i^ though the 
grantor might, 488. x 

AUCTIONEER, never pays interest on the deposit though he majr have made it, 294. 
even if he had notice from the vendor to invest the deposit, 206. 
is, fiir the purpoise of signing an agreement, the agent of both parties, 61. 



BIDDINGS. See Decree (iSole iifu2er.) 

BREACH OF CONTRACT, remedies at law for, 129, and see n. 
vendor may recover damages for, when, 190. 

purchaser may recover his deposit and expenses if no title shown, 132, 138. 
but not damages for the loss of his bargain, ih. 

unless vendor's inability to complete results from misconduct or undue 

precipitancy, 140. 
as where he sells being only entitled under a contract, and without hav- 
ing examined his tiUe, 14L 
purchaser havmg completed may recover damages in respect of fraud on the part 
of the vend(ff, 135. 
and may show that fraud by parol evidence, 137. 
in an action by the pmcbMerreqaitahle objections to the title will be noticed, 
138, n. 
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CASE» if a case be directed, neither the Conrt nor partief are bound bj the oertiAeale^ 
5f n«, 6) n. . 
Courts of law will not answer a case stated as a trust, the question must be raised 
on a legal estate, 8, n. 
nor will they answer speculative questions, ib. 
ought to be signed by counsel on both sides, ib. 
consequence where counsel on either side do not sign it, ib. 
the Chancellor may call in the Judges to assist him on a point of law, ib. 

their opinion merely advice and not binding on the Chancellor, 6, n. See Issae. 
CHAMPERTY, ^hat it is, 144. 

sale of an equitable interest under a conlraet is not, ib. 
CHARITABLE USES, titles unmarketable in respect of, when, 640. 

liability of purchaser in respect of charges for, when,ib. 
COMPENSATION, origin of the jurisdtetion as to, 100. 

doctrines of the older cases modified by recent decisions, 102, 
limited to cases where the deficiency m the quality or quantity of the estate is 
small, 101., 
and where the purchaser sets substantially what be bargams for, iK 
an agreement will be decreed to be performed pro tarUo with a compensation, 
when, 644. 
but not unless the case afford a jMrinciple by which it can be estimated, 128, 
purchaser entitled to, for deficiency in quantity, when, 110. 

for deficiency of title, when, 104. 
CONCEALMENT. See Specific Performance. 

CONDITIONS OF SALE, purchaser's riff bt to a marketable title may be modified by, 632. 
CONFIRMATION, a transactioa originiuly impeachable in equity may be cofirmed, 197. 
but the confirmation must be done upon fall knowledge, 190. 
and with an intention to confirm, ib. 
CONSIDERATION, inadequate, no ground to refuse the aid of equity, 178. Se Re- 
version, 
nor contingent, though failing, 156. 
CONTINGENT INTERESTS, the Court will not interfere in the sale of reversions, 
where expectant on contingencies which cannot be computed, 199. 
valuation of, recent oases considered, 201, n.(n). 
CONTINGENT REMAINDERS, title depending on deetmetktt ol, good, 99L 
CONTRACT, to constitute a valid contract for sue, it musi be in writing, 58b 
and signed by the party to be charged by it^ 54. 
no peculiar form of writing necessary, 55. 
sufficient if the terms be dear, ib. 
correspondence may constitute an agreement, if the terms can be collected from it, 

so also may a receipt for the pnrchaaeHnoney, the auctioneer's memoiandam 
of sale, &c., 59. 
the paper signed need not contain all the terms, if they can be collected from any 

other paper clearly referred to, 60. 
immaterial in what part of the instrument the signature be found, provided it au- 
thenticate it, ib. 
even the surname or initials will do, if they identify the party signing, 61. 
signature by an agent will do, ib. 

though only appointed by iiarol, ib. 
for this purpose, auctioneer is the agent of both parties, tb. 
when the agreement is parol, parol evident is admissive to explain its contents, 75. 

not where it is in writing, 76. 
grounds of excluding parol evidence from explaining or adding to written agree- 
ments, ib. 
particular application of this rule to suits for specific performance, 77. 
distinction between the situation of the plaintiflT and defemtant, as to admissibility 
of parol evidence : it can never be admitted for the former,-*it raav for the lat- 
tw, seeking onl]r to show circumstances why the agreement shoukl not be en- 
forced against him, 78. 
the nature of this distinction ezplaiAed, 79. 
considerations which reconcile the decisloDS^ ib. 
obscurity raised by parol evidence may be explained by parol evidence^ 60. 
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CONTRACT,— <Cfmltniiei2.) 

tboagh variations agreed an are not a sufficient bar to performance d the original 

contract, variations acted on may be, 82. 
jfor sale, specific performance o( ma; be resisted on equitable grounds, 83. See 

Specific Performance, 
will be enforced in eauity, though not in writing, 

1. Where the sale is under a decree, 66. 

2. Where there has been such part performance by one party, that it would 
be a fraud on the other not to enmrce it See Part Performance. 

See Sale of Lands ; Breach of Contract 

CONVEYANCE, in the absence of agreement, must be prepared and tendered by and 
at the expense of, the purchaser, ISO, n. 
the agreement should contain a stipulation to that effect, 132, n. 
the vendor must himself execute the conveyance, or surrender copyholds, 886. 
may be had from the infant heir d[ the vendor, 168. . 

or from a person become lunatic after the contract, 176. 
See Sale of Lands. 

COPYHOLD, when described as freehold in the particulara of sale, the contract will 
not be enforced, 106. 
not necessary to show the identity of the deicription in the particulars, with that 
on the court rolls, 119. 

COSTS, in a suit for specific performfuice, the pKttj fidling Ib prima facie liable to, 
350. 
the general rule is, that a vendor, filing his lull beifore he has made a ffood title, 
must pay the costs up to the time when he shows a good title, and the pur- 
chaser those incurred afterwards, 351. 
the vendor, subject to these rules, must pay costs, when he renders the suit neces- 
sary by his own conduct, d52---355. 
or when he contests a point, upon which the Court is ultimately against him, 

352. 
and though he be a trustee, that makes no difference, 353. 
so, also, where he establishes his title on grounds different from those shown by 
the abstract, ib. 
wlien the sale is under a decree, how the costs are to be paid to the purchaser, 354. 
of a suit for perpetuating testimony allowed a purchaser, when, ib. 
the purchaser must pay costs, where his conduct has been fraudulent and dishonest, 
or vexatious and unconscionable, 356. 
^ when he unsuccessfully objects to the title, 359. 

or when the Master finds a good title was not shown previous to filing the 
bill, merely on the ground of certain evidence not having been furnished 
till that period, that evidence having in fact been offered, but not furnished 
because the purchaser expressed no wish to have it, 358. 
each party left to pay his own costs, 

where the purchaser required certain evidence, which the vender refiised to 
produce as immaterial, some of which the Master found to be necessary, 
the rest not, 359. 
in suits arising out of the sale of reversionary interests, when, 360. 
where the bargain inadequate as to the price, ib. 
where the vendor goes into the market with a good but obscure title, 361. 
where both parties are wrong, 362. 

if in different degrees, the payment of costs 

will sometimes be adjusted accordingly, 363. 

the suit being rendered necessary by the misconduct of a trustee, he was ordered 

to pay the costs both (^vendor and purchaser, 365. 
the bill will be dismissed without costs, when, 345 — 366. 
when the contract is set aside for inadequacy, purchaser to have costs, 366. 
the answer may always be readiu to the question of costs, 368. 

COVENANTS, npt to build or plant on ground appropriated for lawns, squares 4^, 
eflSsct of, ^^. 
whether title depending on them be marketable, 546. 

CROWN, re-grants from, of forfeited or eMheated lands, how tbey aflbot the title, 588. 
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grants by, may be premimedy 
of charters, 443:. 
or even acts of Parliament, 449. 
CROWN DEBTS, the estates of a crown debtor liable to costs, into whttever hands 
they coiine, 675. 
usual practice with respect to^ 574 



DAMAGES, a Court of equity can, it seenss give no relief in the nature of damages, 

45— sa See Breach of CoBtcact. 
DECREE, 

1. At the hearing, 

if tho contract be such as ought to be enforced, It is established by the decree 

at the hearing, 221.* 
in such case, it was fdrmerly the practice to introduce a declaration that the 
. contract ought,' if a good title be shown, to be sj^cifically perfi)mi0di^ ih. 
it is usual, according to the present practice, to omit it, ib. 
usual form of, 223.* 
bill cannot be dismissed at the hearing for want of title, iK 

2. On/urther directions, 

if neither party dyjeet to the Mastoids report, die cause is then set down for 

further directions, 282. 
where the decree at the hearing is simply for a reference, the Court wfll not, 

on further directions, enter into olnectuxis to the contract, ib. 
form of, 284. 

3. 8aie9 under, 200. 

the contract is not complete till the Master's report of the best bidding has 
been confirmed, 200. 
the principle of this considered, ib. 
if the property be injured, before the report confirmed, the loss fidla on the 

vendor, 262. 
purchaser served with notice to open the biddings before tho report confirmed, 
cannot proceed to confirm it, ib. 
until report confirmed, he cannot be proceeded against summarily, ib. 
nor, if he die before report confirmed, can his executors be compelled to 
complete, 2^ 
if purchaser neglect to confirm the report either nisi or absolute^ the vendor 

may do so, 263. 
purchaser entitled to possession, or the annual profits of his purchase, from 

what time, 263—267. 
order to open biddings is at the expense of party obtaining it, 247. 
Court will not open the biddings without a deposit, 267. 

or substitute one purchaser for another, without the substituted one 

paying in the purchaae-money, 268. 
and an affidavit that there is no under bargain, ib. 
parties opening the biddings and not becoming the purchasers, not entitled to 

to their costs, 268. 
it is no objection to a party opening the biddings, that he was present at the 
sale, 269. 
though a circumstance to be regarded with suspicion^ ib. 
and the Court generally imposes terms, ib. 
the practice of opening biddings has always been disapproved, 270. 

and it has been attempted to put an end to it, but without sncceas, 270. 
where the subject of sale is in the nature of a trade, the ordinary rules do not 

apply, 271. 
before the bidding is confirmed, it may be opened of course, 273. 

not alter, unless there have been fr&ud, 274. 
biddings will not be opened on a less advance than 40/., 276. 
practice as to opening the biddings, ^m ad^nces as to several IoIb, tiMf having 
been parefaaaad fay difihrent peraoM^ 37e» sea 
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whom lh« oontnct k detrtf laeqiMblQ^ tbt podhtier wffll^ 

me. 

Ifa9 ooDtnuStmay ewn bt roniniMxNi dMgvouodof mklake, udmuBr^9^. 
a pnrchaier ander a decree submits himself to tbe jarisdictioii of the GonrL 
281. 
. a imrchaser coming voluntarily in under a decree, waives none of the rights 
he would have in a suit for specific performance, 29L 
asoUeiter bvying in the estate without authority wfflbe heldto the purchase, 
28D. 
so will a party who opens Ihe biddings ill the name of a person irbo had 
no existence, ib. 

4. TiUe under^ 

deioctive when the terms of the decree not complied with, 000. 

when the decree impeilect, 662. 
but mere irregularities no objectbn, ib. 

. even though very constdemUe, tftnr m lapse of time, M2, ML 
DEPOSIT. See Breach of Contract 

DEVISE, devise of an estate contracted for, and a conveyance afterwaids taken by de- 
visor, when a revocation of the will, 35—37. 
eflfect of a devise by vendor of an estate contracted to be sold, Sr7> 41. 
devisee of an estate contracted for, not entitled to the estate or the purchase-money, 
if a title cannot be made, 34. 
DILAPIDATIONS, a purchaser entitled to^an allowance for, when, 308. 

form of the order of reference to inquire into the amount of, ib. n. 
DOWER, purchaser will be compelled to take a title without a fine to bar, ndiere there 
is an old term, 400. , '' 

DOUBTFUL TITLES, acknowledged in equity, 2. 

and also in the House of I^rds on appeal from a Court of equity, 28. 
but not at law, 17. 
had their origin in the imperfect constitution of Courts of equity for determining 

matters of law and of fact, 4. 
earliest cases on, considered, 12. 

the old practice of the Court when the title was doubtful, 14. 
at common law, every title sood or bad, 17. 

reason of distinction between practice at law and in equity, 18. 
the sound doctrine at law is^ that a title most be good or bad, 18— 22. 
short statement of the earlier cases at law, 18, n. 
the recent cases considered, 20—28. 
though reco^ised in the House of Lords, yet that seems to be inconsistent with the 

nature of its jurisdiction, 
a matter purely of equitable jurisdiction, 26. 
frequently coodeumed by Lord Eldon, 27. 

consideratione on theezpediencyofcheCkiagthe progress of this doctrine, ib. ef seo. 
necessity for the strict|inve8tigation of modem titles mainly to be ascribed to, 27, 28. 
See Tide. Marketable TiUe. Waiver of Title. 



ESCHEAT, titles under, 538. 

EVIDENCE, parol, where admissible. 8ee Contract 

specific performance may be resisted by parol evidence that the parties had aban- 
doned their contract, ol. 
but the waiver and abandonment must be very clearly made out, 82. 
EXCEPTIONS TO THE MASTER'S REPORT, wbere the Court is against the title, 
the exceptions will be allowed to stand over, 255. 
unless the vendor's conduct have been vexatious, 256. 
the purchaser may, any time before the order on fortiier directions, have the re- 
port referred back on the discovery of a new fact afi^ting the title, 256. 
if exceptions in favour of the title be over-ruled others cannot be taken, 1^7. 
if allowed on the vendor's aj^icatioh, the report will be sent back to the Mas- 
ter, 250, n. 
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EXECUTOR, hif receipt is a diechtrgeofthepiinliiie money ofleMdiddeitatei^ 618. 
ezsenc the puiciiMer concur with him in a breach of truat, 619. 

Dy what acts a purchaser will be considered to have so concurred, ib. 
EXPENSES* of investigating the title, &c, may be recovered where the vendor can- 
not make a title^ 133. 



FEME COVERT, contract fiv sde of her property wiU not he enfiNroed, when, 169. 

though made with reference to her separate estate, 170. 
FORFEFTURB (on Ckmvictianfor Felany,) 

titles how affected by, 538. 
FIRE, i^r the contract purchaser bears loss by, 85, 262. 

but not where the sale is before the Master till after the report is confirmed, ib. 
deeds destroyed by, before title approved, contract will not be enforced, 625. 
FRAUD, where a transaction is founaed in, the statutes of limitations do not run till 
iraud is discovered, 189, n. (to). 
See Misrepresentation. Misdescription. Coneedment Incumbrances. 



GLEBE LANDS, tide to, by virtue of an exchange under the 55 Geo. 3, c 147. 
GUARDIAN, purchase by, of his ward's estate, regarded with great jealousy, 532« 
when defective, 559. 



HEIR-AT-LAW, entitled, as matter of right, to an laroe, 4, n. 

as to a sale of reversionary interests by expectant heinen— See Reversion, 
entitled to the benefit of a contract of purchase, if it could have been enforced 

against his ancestor, 33. 
purchaser will be compelled to take a title under a will, though not proved against 

the heir-at-law, 384. 
of the vendor is a trustee of the legal estate for the purchaser, 168. 
and though in&nt, a conveyance may be had firom him, ib. 



IDIOTS, contracts wOl not be enforced against, 168. 

ignorance:, misrepresentation, if grounded on ignormce, with reference to matters 
equally accessible to both parties, is not a ground for resisting specidc perform- 
ance, 85. 
IMPROVEMENTS, purchaser recinding the contract for a concealed defect, entitled 

to compensation for improvements, 571. 
IMPROPRIATION, may be presumed, 442. 

INADEQUACY OF PRICE, upon the sale of reversionary Interest See Reversion. 
Consideration. 
, INCLOSURE ACTS, title under, requisites to, 559. 

INCUMBRANCES, purchaser entitled to have discharge of, 665. 

after conveyance executed, and purchase-money paid, 
must rely on his covenants, 565. 
notice of, what is, 571 — 573. 
, INDEMNITY, vendor, having defective title, will not be compelled to grant, 596. 
nor purchaser to accept, ib. 
vendor agreeing to give a real indemnity, will be compelled to perform it in 
tpecte, 623. 
INFANTS, specific performance not enforced at suit of| 168. 

nor against, ib. 
INSOLVENT ACTS, title derived through, defective, when, 559. 
INTEREST, the vendor shall have from the day fixed for completing the con- 
tract, 286. 
unless he have been guilty of great delay, 286. 

and then he will only be entitled to, from the time he shows a good 
title, ib. 



ass 

INTEREST— (Owifmticrf.)* . 

if Qo time fixed for completing, purchaser pays from time of being let into posses- 
sion, 290. 
tenant with an option, and electing to purchase, pays, from when, 4St.^ 
a purchaser shall not pay, though he have the rents and profits, where, 29L 
so, on the other hand, he may be made to pay interest even where the vendor 
is in occupation of the premises, 293. 
the subject of sale reversionary, payable from when, 294. ^ 

on deposit, 

purchaser never pays, 294. 
nor the auctioneer, 295. 

even if he had notice from the vendor to invest it, 2961 
but the vendor may be ordered to pay, 296. 
when the purchaser makes payments from time to time exceeding the interest, 
the account will be taken with rests, 298. 
80, where the contract is set aside for fraud and inadequacy, the account of 
' the rent^ and profits must be taken with rests, ib. 

ISSUE, (to try a Fact) 

an heir-at-law entitled as matter of right to an issue, 4, n. 

or rector, ib. 
neither party, in a suit for specific performance, can havjs a case ornn iasne with- 
out the consent of the other, 5. 
application for new trial pf, must be made to' the judge by whom the issue was 
directed, 7, n. 
practice in respect of such application, ib. 

principles on which a new trial is granted, essentially different from those on 
which common law Courb act, ib. 



JUDGMENTS, when entered and docketed become liens on the lands of the debtor, 576. 
should therefore be searched for by a purchser, ib. 

and if any found against the name of the vendor, purchaser entitled to have them 
satisfied, 575, 
or to have it shown that they do not afiect the lands in question, ib. 
usual practice with respect to, ib. 
search for, within what period, commonly confinedj 578* 

not necessary as against a vendor who conveys under a power, ib. 
do not bind leasehold estate till execution issued, 580. 
yet they must be searched for on the purchase of leasehold estate, ib. 
not docketed or entered^ do not prevail^ against a purchaser, ib. 

unless he had express notice, ib/' ' ; 

in what cases they afiect the real estate of cestui que trust in the bands of his 

trustee, ib. , - ' 

equity of redemption not extendible, 581 . 

in what cases the purchaser will be protected by getting in an old legal estate, ib. 
in what case, upoft a re-sale, a title so circumstanced will be unmarketable, 582. 
do not bind'lands after a &ona ^(Reconveyance upon trusts for creditors, 584. 
effbct of judgments subsequent to such conveyance upon the surplus money, 

582—584. 
after contract for sale, considered liens, 585. 



LACHES. See Presumption. Reversion. 

LEASE, lessee purchasing, tenancy is determined, d5. 

the covenants as between the leaser and lessee, though ever so large, are 
determined, iK 
LEASEHOLD ESTATES, covenant for perpetual rena\yal of, when presumed, 450. 
title to, defective in respect of covenants for re-entry, &c., whenr54& 
all renewable, defective, 380. See Sequestration. 
LEGATEE, whether the vendor's lien will be marshalled in behalf of, 369. 
LETTERS, may constitute an agreement within the statute of frauds, when, 56. 
Mat, 1838—2 F 
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UEN, a vendor has a lien on the estate to the extent of the parchaae-money unpaid, 
328, 
the acceptance of a note for part of the purchase-money is no waiver of the lien, if 
the note be dishonoured, 329. ' 

nor is taking a bond, if the bond be not paid, 931. 
where part of the puicbase money is paid, and security on another estate given 

for the residue, it seems the lien is gone, 332. 
so also where the pujrchase-money is secured by a transfer of stock, 333. 
so, where part of tne purchnse-money was paid, and the residue secured by the 

purchaser's bond and a re-cohveyance of piit of the estate, 339. 
the vendor's lien is gone by any conduct which affords the inference that he in- 
tended to waive it, 335---345. 
extends to all persons claiming under the purchaser, with notice that he 

was not paid, 345« 
prevails for the benefit -of creditors, 345—349. 

of legatees, aemble, 350. 
LIS PENDENS, effect of, 574 . 

LOTS, purchaser of several, will be compelled to take thoAe to which' a good title can 

be made, when, 105. 
LUNATIC, a contract will be enforced against, when, 173. 
conveyance can be had from, 176. 

MARKETABLE TITLE, import of the expression, 2. 
what is understood by, in equity, 30, 370. 
what shall or shall not be considered a marketable title, depends a good deal upon 

the discretion of the judge, ib. 
purchaser resisting performance need not show that the title is bad, 378. 

sufficient if he show that it is doubtful, ib. 
the vendor must show that the title is free from doubt, ib. 
distinction between title to realty and to personalty, 371, 373. 
the right to a good title is a right given by Saw, 379. 
purchaser has a right to have the title thoroughly investigated before he can be 

required to abai^on the contract, 639. 
right to, may be qualified by contract, 633. -,. 

vendor selling such title as he has, contract will be enforced both at law, 634. 

and in equity, 635. 
articles limiting the purchaser's right to investigate the title, must be clearly ex- 
pressed, 637. 
article that purchaser shall not require a title beyond a given period does not 

preclude him from showing an anterior defeat, 638. 
nor do articles, that he shall only give certain evidence of a given fact, preclude 

him from showing its falsehood, ib. 
purchaser may waive his right to, 

by taking possession, where, 647, 649. 
by acts of ownership, 648. 

by soliciting time for payment of the purchase-money, 651. 
by tendering a conveyance, 647. 

by going on with the negotiation after notice of a defect, when, 650. 
title is marketable, 

though depending oU the destruction of contingent remainders, 384. 
or on a will not proved against the heir-at-law, ib. 
or on a fine and non-claim, 385. ' 
or though there be no title deeds, where, 373. 
or though some of the title deeds be lost, where, 374. 
title may be unmarketable in respect of, 

1. Uncertainty as to matter of fact, when, 891. 

but there most be something more than mere suspicion, 396. 
or possibility of defect, 403^ 

or a mere suggestion of entails unbarred, or outstanding rever- 
sions, 396, 402. 

2. Uncertainty as to matter of law, 

as where it depends on a will of doubtfiil construction, 520. 
or where there may be trusts behind, 527. 
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MARKETABLE TITLES— (Omttnued.) 

or where the title depends on a purchase made by a penon in a fidu- 
ciary capacityj 5^ 
or where the lands have been g^lebe, and the sale not honafide^ 534. 
title may be unmarketable, 

because it cannot be shown that a former purchaser had not notice of in- 

cumbraiices, 581. 
because depending on covenants not to build, plant, &c., on adjoining 

lands, 645. 
because depending on powers of sale not duly authorized, 550, 558. 

on a settlement not conformable to ante-nuptial arti- 
cles, 557. 
on powers not duly complied with, 556. 
See Act of Parliament. Decree, 
because it cannot be shown to be froe from incumbrances, 565. See In- 
, cumbrances. 
it cannot be shown to be free from liability as to trust monies charged 

on it, 595. See PurchAse Money, 
the vendor cannot give the purchaser the proper muniments of title, 
62.-— See Title Deeds. 
MASTER IN CHANCERY. See Exceptions. Decree. 

MISDESCRIPTION if it go to the whole estate, is a ground for resisting specific per- 
formance, 100. 
as where estate described a& freehold, is in fact leasehold, 106. 

' copyhold, ib. 

sold as tithe free not being so, ib. 
unless there be merely some small payment in respect of tithe, 107* 
or a very small part of it be subject to tithe, 108. 
a small difierence in the quantity is matter for compensation, 110. 
efiect of the words, ** more or less," 111. 

where vendor knows the exact quantity, 113* 
where, from the expression of the particuhirs, great 
accuracy is to be implied, ib. 
** acre*' unexplained, statute, not customary acre, will be understood, 114. 
effect of describing an interest as the residue of a term, being in &ct, the re- 
mainder of an old term and a reversionary term^ 116. 
effect of describing a property as ** two leases," 117. 
effect of, where manifest, 120. 

vague and indefinite, 121. . 
as being, for instance, leasehold, renewable on a small fine, 122. 

or nearly equal to freehold, 123. 
or land in a state of high cultivation, 125. 
or houses in good repair, not being so, ib. 

of the propertv being an advowsoui ** avoidance likely to occur soon,*' ib. 
property, described as leasehold, '* on a ground rent lease of 40 guineas a year; 

being in fact let at a rack rent, contract will not be enforced, 1&. 
a condition in the agreement, that errors in description shall not vitiate tiie sale, 
but there shall b^ compensation, 128. . , 

not necessary, in copyholds, to show the identity of the description 19 the 
particular with that on the court rolls, 119. 
MISREPRESENTATION, even to small extent, is a personal bar, 85. 

but not if grounded on ignorance, and with reference to matters equally accessible 
to both parties, 84. 
as where land was described as *' uncommonly rich water meadow,*' being, 
in fact, imperfectly watered, 86. 
MISTAKE^ contract substantially a^oted hji will not be enforced, 144 

as, where the estate was knocked down at an under price 148,150.< 
or contract is entered into by trustees at an undervalue by, 91. 
a person buying his own estate will be relieved, 147. ^ 
eirect pf an agreement to sell an estate not the property of the vendor, 147. 

N£ EXEAT REGNO, wiU be gmntedi in what cases, 329. 
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NEW TRIAL; of an iasae, application for, moat be mada to the jad^e }^ when it waa 
directed, 7, n. 
practice in respect of each application, ib. < 

principlea on which granted m equity, ib^ 
NOTICE, whatever ia sufficient to put a purchaser upon inquiry, ia, 573. 
va^e report or aasertioo of a general claim, how (ar notice, 572. 
notice to counsel, attorney, or agent, notice to the principal^ ib. 
a sait ifi equity durmg its continuance is notice, 574. 
title derived tprough a deed, of what things it ia notice, 573. 
the occupation (HTa tenant is notice of his daima, where, and where not, 5734. 



OPTION, to purchase, effect of; 41. 



PAROL AGREEMENT. See Contract 
PAROL CONTRACT, where enforced— See Contract 
PAROL EVIDENCE, where admissible— See Contract 
specific performance may be resisted by, when, 81. 
PART PERFORMANCE, what amounts to such p^t performance as will induce 
equity to enforce a contract not in writing, 61. 
payment of the whole or part of the porchaae*money ia not, 64. 
nor payment of the auction duty, W. 
part payment as to one lot does not extend ta other lots, ib. 
must be leferaUe to the agreement, ib. 
delivery of poasessicm under the agreement is, 67. 
but poraesasion wrongfully obtained is not, 68^ 
nor possession wrongfully retained, ib. 
where payment of increased rent, expenditure of money on the estate, repairs, or 
other acta of ownership will be considered part performance pf an agreement for 
renewal or purchase, 60. ^ 
the Court will not carry this doctrine fiirther, 70. 
PLEADING. See Specific Performance. 

PORTION OP TITHES, origin of title to, 407. 
severance of, presumed, when, 481—487. 
errant of, presumed, when, 403. 
POSSESSION (taken by the Purchaser;) 

as to effect of. See Purchase Money, (Paymenl qf, into Courts) Waiver of Title. 
Part Performance. 
POWERS, titles depending on the destruction of; good, when, 547. 

of sale, title under, when good, 550. 
PRESUMPTION, of probate and letters of adminiatntion, when made, 411. 
that persons are dead, or dead without issue, 411, n. (te). 
to what exteQt, may be applied as between vendor and purchaeer, 413—416. 
principle on which preaomptiona are made, 417, 

ou^ht to rest on actual belief, when, 418—421^ 
af specialty and simple contract debta being satisfied, when, 421. 

under what circumstances this preaumptioa may be rebutted, 422. 
of mortgage debta being satiafied, when maca, 423r-426. 

ander ^hat oinramstanoea this presuroptiQii may be rebutted, 427. 
distinction between the effect of lapse of time when the possession adverse, and 

when net so^ ^10. ' 
that legacies charged on real estate have bemi aatisfied, when, 490-—430. 
of releasee or granto of way, water, and light, will be .made, when» 440. 

efieet of a recent aet of Parliament aa to these preaumptionai 441. 
of an impropriation, when amde, 442. 
of a grant from the Crown, will be mada^ 44dk - ^ 

of datiea en saa coal Imported into London, 444. 
ofarectory,44d — 446. 

even though expressly excepted in a grant of the 
iMaof, 446*^*440. 
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PRESUMPnON-<am£intt<(c{.) 

of aa act of Parliament against the Crown, 448^ 

of a right of perpetual renewal of a kaae, 460. 

of surrender of copyholds, 450, n. ' 

of a grant of enfrapchisement, ih. ^ 

of severance of tithes, when, 481—487. 

whether, on mere retainer and non-payment, a grant of tithes eaa be presumed 

against a lay impropriator, quaere, 465-^476. 
ef etemption from tithes, will |»e made, under Vhat circumstances, 487—492. 
of a portion of tithes, will be made, on long poiaeosion and acts of pwoefship 
against either — 

a lay rector, 405. 
or a spiritual rector, ib. 
of the surrender of out-standing terms will be made^ when, 500. 
of the re-conveyance of legal estates i^ill be made, under what circnmstanceii, 503. 
PROFITS. See Rents and Profits. 

PURCH ASE-MON£ Y, invested by the purchaser, the vendor having notice but re- 
turning no answer, the punmaser is entitled to thelienefit of a rise, as he must 
bear the loss of a fall, 305. 
Payment of, into Courts 
principleaon which the purchase-money is ordered into Court, 907—311. 
possession taken under the contract, not a ground for the order, 311. 
except when, 

(1) without the consent or privity of the vendor, 312. 

(2) where it is taken without the consent of the Court, the sale bemg 
under a decree, ib. ^ 

purchaser will have the option to quit possession or pay in his money, when, ib. 
purchaser in possession exercising acts of ownership will be (Ordered to pay in his 
money, 313. 
except the delay have arisen from the vendor's inability to make a title, 314. 
or from hia negligence, 315. ' 

possession given aira taken under a mutual expectation of soon completing, but 
unexpected difficulties arising, purchaser offering to give up possession, will 
not be compelled to pay the purchase-money into Court, 316--'^20. 
purchaser in possessicm will ^ ordered to pay interest on the purchase-money, or 

an occupation rent, when, 320. 
it does not vary the rule as to paying in the purchase-money, that an in&nt is a 

necessary party to the conveyance, 320. 
when the possession is not referable to the contract, the purchaseHuoney will not 
be ordered, in, 321. 
as, where the purcbaseSsof a moiety of an estate held bn common, the pur- 
chaser having previously to the contract, been in possession of the whde, ib. 
or« where the purchase is by a tenant of premises in his occopattoo, 322. 
except in a case of great misconduct, ib* 
in some-cases, instead of ordering in the purchase-money, a receiver will be ap- 
pointed, ib. 
or, according to the exigency of the case, a ne exeat regno will be granted, 
324. 
the motion fat paying in the purchase-money may be made, althou^ the posses- 
sion of the purchaser be not admitted by the answer, -325. 
or even before answer, 326— 328^ 

it being sufficient if the Court be satisfied of die &ct by affidavit or other- 
wise, ib. 
vendor's lien for purchase-money unpaid<^^ee lien. 
PURCHASEiR, vendor selling in bis own right, his receijpt is a good discharge for the 
paf€hase"money,.5i95. . .- 

as a trustee or donee of a power of sale, the purchaser must see to 
the application of the porchase^money, 598. 
where the trusts are specified, ib« 

as if the trusts be for payment of specified debts or legacies, ib. 
but net when the trusts are general and undefined, ib. 

as if they be for the payment of debts generally, or debts and legacies, ib. 
i^iere the osffnt ^ (ntti are infimts^ 000. 

2f8 
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PVRCBASER^Cwtimed.) 

where purchase-money li direated to be lent on good seeurity^ 9BI. 
where an absolute power of sale is giYen, 90SL 
where the trust is to sell and invest upon trusts, d06. 
where the trust is to pay debts which caanot be ascertained till a diatast pe- 
riod OOL 
where tl is appamt that entire confidence was placed in the trusecs for sale, 

606. 
where the traata require time and discretion, 60& 
is not bsund to aa^eitain the deficiency where the sale is under a traat to raiee so 
much as the personal estate will be insufficient, 604. 
except there be only a power and not a trust for sale^ iU 
trustee diaaaiming need not join in the receipt for the purchase-nsoney, 609. 

releasingf instead of atBcHaiming^ it seems he most, 600— -#14 
deolrina^ that, wfaeie then iaa hand to receive the money, the porehaasr ought 

not to be obliged to see to the application of the mcmey, considered, 614. 
haying leaseholdmm an executor need net see to the application of hiaHMoeyi 618^ 
except there he firaiud, 610. 

RECEIPT FOR PURCHASE-MONEY, may constitute an agreement in wriCaig, 
when, 50. 
of trustees a good discharge, whep,595 — 621» 
RECOVERY, purchaser entitled to have, when and upon what terms, 486i 
RECTOR, entitled as matter of right to an usoe, 4, n. See Tithea 
RECTORY, d^raat i< presumed, 44a 

REFERENCE AS TO TITLE, is of course at the hearing, if the oontract be estab- 
lished, 296. 
amy be waived by the defendantfs answer, ib. 
may be had on motion, if title alone be in dispute, 228, 229, 
in SQcfa case, fiirther directions may he had oa motion, 228. 
or the bill dismissed on motion, ib. . 
the reference, in certain cases, may be had even, before answer, 2^. 
if there be any other point than the titlei the canae mast go on regularly to a 
hearing, 230^ 
and that although the ethev point be imdiateriBl, or efen laisad by a iraudu- 
lent allegation, semft/e, 231, 236. 
RBQrlSTfiR^ muse be seanefaed, when, 577. 
RENTS AND PROFITS, purchaser entitled to^ frona what time, 286. 

the povefaaser is entitled to the rents and proto which were or might have been 
made, 302. 

and to an aUowance for deterioration, wheo^ 90& 
how to be estinwled, 905. ^ 

REVERSION, contract for sale of, wiU not be enfaroed against expectant hairs, where 
the price is inadequate, 180. 
■or against other persons, where the pnriee is greatly inadequate,. and there are cir- 
cumstances of distress on the part of the vendor, 179. 

yrili be. enforeed even against expectant heirs, when the sale is by 
public auction, 183. 
bat not if the auetbn was resorted to as a mere esrpedient, ib. 
nor if so conducted as not to affi>rd a ground for beUeviag' it a criterioa of the 
value, 185. 
yeaiado not make moch diflbreace in the protection afbrdad to expectant heirs, 187. 
questions on the effect of inadequacy of price have arisen mostly on annuities, ib. 
a purchaser of an estate sabject to^aii annuity cannot set it aside, tfaengh void as 

agatnat the grantor, 188. 
effect of equivocal acts of confirmation, or of delay, whea there i» great inego- 

larity, but no direct evidenoe of fread, ih. 
acts of confirmation most be voluntary, and done witii intent to confirm, 190. 
long acquiescence, how far to be excused firom the obseanty of the transaction, 

102-197. 
vendor having confirmed with fiill knowledge, the Coart will aol relieve, 

whea, 197. 
lapse of time does not preclude xelis^ wheie the evideaoa vtoiaias, IS&^ 
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the Court, in dealing with a contraet eiOsooM, wiQ htre regaid to the cendact 

•od eituBtioii of the partiei^ lOa 
parties will be left to their remedy at law, when, 199. 
Genrt wM) not interfere on thenle of reTenuooe expectant on eontingencies which 

cannot be computed, 199. 
eoBtnet for eale of revernonary iotereet will be aet aside, when, 209^294. 
on sale ef» interest on the porehaseHnooef payable ftoas, when, 291 



SALE BY AUCTION, not within the statute of frauds, 64. 
SALE OF LANDS, contract for, effect of, 32. 

vendor an4 pufehfoer 'become mntualfy tratcee lor each other of the land and 

money, 33. 
the real representative of the vendor is a trustee for the purchaser, and the 

personal representative of the purchaser for the vendor, 33. 
heir-At-law of deceased purchaser can enforce the contract, when, 33. 
(he persoaal nepresentatives of vendor saay enforce it when, ibt 
if e8ta1;e sustain any prejudice after the contract, the purchaser bears the 

loss, 35. 
the reiatioB of ve»dor and vendee created by contract puts an end to the re- 
latiffli as landlord and tenant, 36. 
effect of a conveyance to purchaser after a will by which he had disposed of the 

estate, 35, et seq, 
efiect of a will by vendor disposing of all his read estate, after a contract for 

sale, 37. 
distinction between a general devise, as afifectiug a naked trust, and as aflfecting 

tbe eoQsti lictive trust of a vendor, 39. 
the benefit of the contract decends to the real and personal representatives of the 
vendor and purchaser, althougk only one party had the election to complete, 41. 
either party to a contract has two remedies, an action at law for damages, or a suit 
in equity for specific performance, 45. 
BALES BEFORE THE MASTER. See Decree. 
SEQUESTRATION, title to leaseholds taken under, bad, 539. 
SIGNATURE, to a contract,: . 

immaterial in what part of the instrument, provided it authenticate it, 60. 
even the surname or initials will do, if they icltetify the party signihg, 61. 
by en agent will dp, ib. 
though only appointed by parol, ib. 

for this- purpose, the auctioneer is the agent of both parti^ ib. 
SOLICITOR; See E)ecree. 
SPECIFIC PERFORMANCE, suits for, not of remote origin, 9. 

at first nel entertained, till the plaintiff iiad obtained ddnH^es at law, ib. 
this practice first changed by Lord Somers, K). 

fh>m this change, probaUy arose the oottateral issue as to the vendor's title, ib. 
one result of the new practice was, the introduction of doubtful titles, 9. 
principle of jurisdiction in, 43. 
plaintiff in, must come with dean hands, 44. 
. whether equity dsin give relief in the natnte of damages^ 45-^1. 
. in a suit for, tiiere are two issues, 

1. , Whether there be a valid contract, and sodi as ought in equity to be en- 
forced, 51. . 
2. Whether there be a good title, ib. 
on a bill by a purchaser for, if it appear that vendor cannot make a good title, the 

only question is, who is to pay the costs, 611. < 
pleadings in suits for, 

not necessary in the bill to allege that the ftgreemtnt was signed, 71. 

sttfllieient to stale that it was in, writings 72* 
defendant, by his answer admitting the agreement, Mnll not be precluded the 

benefit of the statute if he insist on. it, 78* 
if the defendant admit the agreement in a qualified form, the Court will de- 
cree specific performance of it at his instance, if satisfied that is the 
true statement of it, 74* '^ 
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SPECIFIC PERFORMANCE^OmKniieJO 

in such case, plaintiff adopting the defendtmt's statement by ameBdment 
will be entitled to a decree, 74. 
bat not if he insist on Uie agreement as he himself states it, nor if he 
pray in the alternative, 74-. 
may be resisted by parol evidence that the parties had abandoned the contract, 81. 

bat the waiver and abandonment most be very clearly made out, 82. 
though variations a^reei on are not safficient bar to performance of the origiaal 

contract, variations acted on may be, 82. 
the contract will not be enforced unless it be in writing and signed. See Coa- 
tract. 
or the sale be under a decree, 66. 
or there be part perlbrmanee, ib. See Part P^ormaoce. 
will not be decreed, 
iftheiebeftaud,85. 

as if the contract be founded in gross breach of faith by an agent to his 

principal,- 00. 
or if entered into with A as trustee for fi, with whom vendor had refused 
ta treat, 02. 
if there be concealment, 

of a defect jn the title^ quantity, quality, or eooditioft of an ertate, 95. 
or if the objects of the contract be concealed, they being prejudicial to the 
other parties, 97. 
where there is misdescription, 

if it go to the whole estate, 100. See Misdescription; 
where there is mistake affecting materially the substance of the agreement, 
144. r 

as if the estate be by mistake Jknocked down at an under value, 148. 

SeeMistake. 
or if the contract entered into by trustee for dale at an under value 91. 
will not be decreed, ^ 

where there is uncertainty, 

as if the terms of the agreement cannot be clearly collected, 151. 
where there would be extreme hardship, 152*— 154. 

as where the party cannot himself perform or UgaUy compel otbenf to 
perform it, 154. 
where there is a want of mutuality, 156. 

and therefore specific performance will not be enforced at the suit of an 
infant, 156. 
cases of exception to this rule considered, 156-— 166. 
where there has been unwarrantable delay on the part of the plaintifi^ 159. 

See Time, 
where a vendor makes a title only to part of the estate, if mi^erial to the en- 
joyment of the rest, 103, ' - 
^ where a purchaser buys several lots, to some of which only a title can be 
, made, where, 105. 

where vendor is unable to make a title to an undivuled part, ih. 
against an infant except he be a mere trustee, ib. 

as, for instance, the heir-at-law of the vendor, ib. 
against a husband for the sale of his wife's property, when, 169. 
against a married woman, although the contract was clearly made Jn respect 

of her separate estate, 170. 
against a party, lunatic at the time of contracting, 178. - 
generally a^inst a person not suijurU^ 168. 
against the issu^ of tenant in tail, 177. 
against a remainder-man expectant on the entail, ib. 

even if the entail be equitable, ib. 
against expectant heirs or others dealing fix reversionary interests, when, 
180. See Reversion^ 

STATUTE OP FRAUDS. See Contract Part Performance. 

STATUTE OF LIMITATIONS, where a transaction is founded on fi«ud, will not 
run till the fraud is discovered, 189, n. (to). 
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STOCK, purchaser of a life-interest in a sale before the Master entitled to <he fifSt 

diridesa that falls dae after the sale, 9ed ^w<rre, 265k. 
SURPRISE, contract entered into under, will not be enforced, when, 144. 
SURRENDER, purchasers of copyholds not eompellable to take a sortender by at- 
. toniey,886. 

TENANT IN TAIL, contract will not be enferced against isdue, even though the en- 
tail be equitable, 177. 
TENDER, conveyance must be tendered by the purchaser, when, 129, n. (m)« 
T£RMS^ may be presumed to be surrendered, where and where' not, 500. 
unsatisfied, candot be presumed to be surrendered, ib^ 
satiflfied, surrender of, presumed^ when, ib. 

which have never been assigned to attmd, can never be presumed surien- 
deredt Mm62e, ib. 
TESTIMONY, costs of a bill by purchaser to perpetuate, will be allowed, when, 356. 
TIMBER, interest on the purchase-money of, is paid from the time of valuation, 286. 
TIME, is at law of the essence of the contract, and may be made so in equity by express 
stipulation, 161. 
doctrine of the earlier cases on this subject, 160. 
instances of such delay on the part of the vendor^ as induced the court to dismiss 

hift bill, 160— 167. 
though nxade of the essence of the contract, the benefit of it may be waived, 163. 
whether time was ori^inallv of the essence of the contract, and if so, whether 

waived, i^re questions of net to be tried at the hearing, 161. 
i( wiU be pritna faoie evidence of an intention that time should be of the essence 
of the contract, > 

if the estate purchased be a house for residence, 161. 
or if it he the good-will of a public house and the stock in trade, 162. 
or if the subject of sale be stock, foreign rents^ or other property liaUe to 
daily changes and fluctuation, iU 
sufficient, if the vendor show a good title any time before the Master's report, 238 
—244. 
or even i^ at the hearing or further directions, he be able to siipw that he can 
make a good title, 2^* 

unless his conduct have been vexatious and fraudulent, 252. 
but if another suit be necessary for that purpose, the vendor's bill will be 
dismissed, 245—252. 

TITHE, an estate sold tithe free, not being so, the contract will not be enforced, 106. 
unless there be only a very small part of the estate subject to tithe, 108. 
or there be some small payme.nt in lieu of tithe, ib. 
whether tithe-free, is a question of fiict, not of law, 254. 
when the sale is of lands and tithes, the matter of tithes is matter of title, ib. 
on a reference as to title, the Master will not inquire whether the estate be tithe- 
free, ib. 
if the only point in dispute be whether tithe-free, a reference will not be directed, ib. 
all lands originally subject to tithes, 464. 
tithes of common right payable to the parson, 455. 
except in extra-parochial cases, and then to the king, ib. 
previous to the suppression of monasteries, lands could be tithe-free in the hands 
of a lajrman only, 

1. By moduSf 455. 

2. By composition real, ib. 
in the hands of spiritual persons, 

1. By the same means, 455, and also— 

2. By the Pope's bull of exemption, ib. 

3. By unity of possession, ib. 

4. By prescription, ib. - 

5. Katione ordinist ib. 

the exemption by prescription founded originally on ^rant, 456. 
the prescriptive exemption ceased on absolute alienation of the lands, ib. 
&e priviledged exOmptbns of the greater monasterite were preserved, by act of 
Parliament, ib. 
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at the present day, lands in the hands of a layman may be exempted from tithes, 
either 

1. By modust or composition real, 457. 

2. By showing that they were held tithe free by some of the greater monas- 
teries, ib. 

8. By virtue of an incloeure act, ib. 

what evidence necessary to support an exemption by compositicm real, ib. 
by modus, 450. 

vendor should always exonerate himself ih>m making out a vidid modus, or abso- 
lute discharge, 460. 

what evidence necessary, where the lands were originally part of the possessions of 
the greater monasteries, 460— 462. 

what evidence necessary to show exemption by unity of possession, 462. . 

what necessary to show exemption by prescription, 465. 

VALUE, as to false affi rmation of, 136—138. 

purgbaser's remedy in respect of, ib. 
VENDOR, concealment of defects by, in the jHroperty sold, effect of, 134. 
purchaser's remedy for, 135, 

as to title, contract will be rescinded, when, 566 — 570. 
Tokf stipulate ^r the sale of an estate with such title as he has, 633 — 637. 
is a trustee of the estate for the purchaser, after the contract, 33. See Contract, 
has a remedy, either at law or in equity, in respect of the contract, 45. 
VOLUNTARY SETTLEMENTS, purchaser with notice o^ <»ihnot be advised to 
complete, 539. 
contract will not be enforced at the suit of a voluntary settlor, ib. 

nor at the ^it of creditors claiming te be entitlea to the purchase money, ib. 
will be enforced at the suit of tbe purchaser, 590. 
voluntary settlor will be restrained from sellings ib. 

WAIVER, whether the contract can be waived by parol, 81—83. 
of objections to the title, what may amount to, 646. See Title. 



fHI END. 
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